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land in trust status in the State of 
Alaska, except acquisitions for the 
Metlakatla Indian Community of the 
Annette Island Reserve or it members. 

§ 151*2 Definitions. 

(a) Secretary means the Secretary of 
the Interior or authorized representa- 
tive. 

(b) Tribe means any Indian tribe, 
band, nation, pueulo, community, 
rancheria, colony, or other group of In- 
dians, including the Metlakatla Indian 
Community of the Annette Island Re- 
serve, which is recognized by the Sec- 
retary as eligible for the special pro- 
grams and services from the Bureau of 
Indian Affairs. For purposes of acquisi- 
tions made under the authority of 25 
U.S.C. 488 and 489, or other statutory 
authority which specifically authorizes 
trust acquisitions for such corpora- 
tions, * 'Tribe' * also means a corpora- 
tion chartered under section 17 of the 
Act of June 18, 1934 (48 Stat. 988; 25 
U.S.C. 477) or section 3 of the Act of 
June 26, 1936 (49 Stat. 1967; 25 U.S.C. 
503). 

(c) Individual Indian means: 

(1) Any person who is an enrolled 
member of a tribe; 

(2) Any person who is a descendent of 
such a member and said descendant 
was, on June 1, 1934, physically residing 
on a federally recognized Indian res- 
ervation; 

(3) Any other person possessing a 
total of one-half or more degree Indian 
blood of a tribe; 

(4) For purposes of acquisitions out- 
side of the State of Alaska, Individual 
Indian also means a person who meets 
the qualifications of paragraph (c)(1), 
(2), or (3) of this section where u Tribe" 
includes any Alaska Native Village or 
Alaska Native Group which is recog- 
nized by the Secretary as eligible for 
the special programs and services from 
the Bureau of Indian Affairs. 

(d) Trust land or land in trust status 
means land the title to which is held in 
trust by the United States for an indi- 
vidual Indian or a tribe. 

(e) Restricted land or land in restricted 
status means land the title to which is 
held by an individual Indian or a tribe 
and which can only be alienated or en- 
cumbered by the owner with the ap- 
proval of the Secretary because of limi- 



§151.3 

merit 21 -9 Filed 02/08/2008 Page 1 of 43 
tations contained in tht? conveyance in- 
strument pursuant to Federal law or 
because of a Federal law directly im- 
posing such limitations. 

(f) Unless another definition is re- 
quired by the act of Congress authoriz- 
ing a particular trust acquisition, In- 
dian reservation means that area of land 
over which the tribe is recognized by 
the United States as having govern- 
mental jurisdiction, except that, in the 
State of Oklahoma or where there has 
heen a final judicial determination 
that a reservation has been disestab- 
lished or diminished, Indian reservation 
means that area of land constituting 
the former reservation of the tribe as 
defined by the Secretary. 

(g) Land means real property or any 
interest therein. 

(h) Tribal consolidation area means a 
specific area of land with respect to 
which the tribe has prepared, and the 
Secretary has approved, a plan for the 
acquisition of land in trust status for 
the tribe. 

[45 FR 62036, Sept. 18, 1980, as amended at 60 
FR 32879, June 23, 1995] 

§ 151*3 Land acquisition policy. 

Land not held in trust or restricted 
status may only be acquired for an in- 
dividual Indian or a tribe in trust sta- 
tus when such acquisition is authorized 
by an act of Congress. No acquisition of 
land in trust status, including a trans- 
fer of land already held in trust or re- 
stricted status, shall be valid unless 
the acquisition is approved by the Sec- 
retary. 

(a) Subject to the provisions con- 
tained in the acts of Congress which 
authorize land acquisitions, land may 
be acquired for a tribe in trust status: 

(1) When the property is located 
within the exterior boundaries of the 
tribe's reservation or adjacent thereto, 
or within a tribal consolidation area; 

or 

(2) When the tribe already owns an 
interest in the land; or 

(3) When the Secretary determines 
that the acquisition of the land is nec- 
essary to facilitate tribal self-deter- 
mination, economic development, or 
Indian housing. 

(b) Subject to the provisions con- 
tained in the acts of Congress which 
authorize land acquisitions or holding 
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land in trust or restricted status, land 
may be acquired for an individual In- 
dian in trust status: 

(1) When the land is located within 
the exterior boundaries of an Indian 
reservation, or adjacent thereto; or 

(2) When the land is already in trust 
or restricted status. 

§ 151*4 Acquisitions in trust of lands 
owned in fee by an Indian. 

Unrestricted land owned by an indi- 
vidual Indian or a tribe may be con- 
veyed, into trust status, including* a 
conveyance to trust for the owner, sub- 
ject to the provisions of this part. 

§ 151.5 Trust acquisitions in Oklahoma 
under section 5 of the I *H*A* 

In addition to acquisitions for tribes 
which did not reject the provisions of 
the Indian Reorganization Act and 
their members, land may be acquired 
in trust status for an individual Indian 
or a tribe in the State of Oklahoma 
under section 5 of the Act of June 18, 
1934 (48 Stat. 985; 25 U.S.C. 465), if such 
acquisition comes within the terms of 
this part. This authority is in addition 
to all other statutory authority for 
such an acquisition. 

§ 151.8 Exchanges. 

An individual Indian or tribe may ac- 
quire land in trust status by exchange 
if the acquisition comes within the 
terms of this part. The disposal aspects 
of an exchange are governed by part 152 
of this title. 

§151*7 Acquisition of fractional inter- 
ests* 

Acquisition of a fractional land inter- 
est by an individual Indian or a tribe in 
trust status can be approved by the 
Secretary only if: 

(a) The buyer already owns a frac- 
tional interest in the same parcel of 
land; or 

(b) The interest being acquired by the 
buyer is in fee status; or 

(c) The buyer offers to purchase the 
remaining undivided trust or restricted 
interests in the parcel at not less than 
their fair market value; or 

(d) There is a specific law which 
grants to the particular buyer the 
right to purchase an undivided interest 
or interests in trust or restricted land 



without offering to purchase all of such 
interests; or 

(e) The owner of a majority of the re- 
maining trust or restricted interests in 
the parcel consent in writing to the ac- 
quisition by the buyer. 

§ 151*8 Tribal consent for nonmember 
acquisitions. 

An individual Indian or tribe may ac- 
quire land in trust status on a reserva- 
tion other than its own only when the 
governing body of the tribe having ju- 
risdiction over such reservation con- 
sents in writing to the acquisition; pro- 
vided, that such consent shall not be 
required if the individual Indian or the 
tribe already owns an undivided trust 
or restricted interest in the parcel of 
land to be acquired. 

§ 151*9 Requests for approval of acqui- 
sitions* 

An individual Indian or tribe desiring 
to acquire land in trust status shall file 
a written request for approval of such 
acquisition with the Secretary. The re- 
quest need not be in any special form 
but shall set out the identity of the 
parties, a description of the land to be 
acquired, and other information which 
would show that the acquisition comes 
within the terms of this part. 

§ 151-10 On-reservation acquisitions. 

Upon receipt of a written request to 
have lands taken in trust, the Sec- 
retary will notify the state and local 
governments having regulatory juris- 
diction over the land to be acquired, 
unless the acquisition is mandated by 
legislation. The notice will inform the 
state or local government that each 
will be given 30 days in which to pro- 
vide written comments as to the acqui- 
sition's potential impacts on regu- 
latory jurisdiction, real property taxes 
and special assessments. If the state or 
local government responds within a 30- 
day period, a copy of the comments 
will be provided to the applicant, who 
will be given a reasonable time in 
which to reply and/or request that the 
Secretary issue a decision. The Sec- 
retary will consider the following cri- 
teria in evaluating requests for the ac- 
quisition of land in trust status when 
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the land is located within or contig- 
uous to an Indian reservation, and the 
acquisition is not mandated: 

(a) The existence of statutory au- 
thority for the acquisition and any 
limitations contained in such author- 
ity; 

(b) The need of the individual Indian 
or the tribe for additional land; 

(c) The purposes for which the land 
will be used; 

(d) If the land is to be acquired for an 
individual Indian, the amount of trust 
or restricted land already owned by or 
for that individual . and the degree to 
which he needs assistance in handling 
his affairs; 

(e) If the land to be acquired is in un- 
restricted fee status, the impact on the 
State and its political subdivisions re- 
sulting from the removal of the land 
from the tax rolls; 

(f) Jurisdictional problems and po- 
tential conflicts of land use which may 
arise; and 

(g) If the land to be acquired is in fee 
status, whether the Bureau of Indian 
Affairs is equipped to discharge the ad- 
ditional responsibilities resulting from 
the acquisition of the land in trust sta- 
tus. 

(h) The extent to which the applicant 
has provided information that allows 
the Secretary to comply with 516 DM 6, 
Appendix 4, National Environmental 
Policy Act Revised Implementing Pro- 
cedures, and 602 DM 2, Land Acquisi- 
tions: Hazardous Substances Deter- 
minations, (For copies, write to the De- 
partment of the Interior, Bureau of In- 
dian Affairs, Branch of Environmental 
Services, 1849 C Street NW„ Room 452S 
MLB, Washington, DC 20240.) 

[45 FR 62036, Sept. 18, 1980, as amended at 60 
FR 32879, June 23, 1995) 

§ 251.11 Off-reservation acquisitions* 

The Secretary shall consider the fol- 
lowing requirements in evaluating trib- 
al requests for the acquisition of lands 
in trust status, when the land is lo- 
cated outside of and noncontiguous to 
the tribe's reservation, and the acquisi- 
tion is not mandated: 

(a) The criteria listed in §151.10 (a) 
through (c) and (e) through (h); 

(b) The location of the land relative 
to state boundaries, and its distance 
£rom the boundaries of the tribe's res- 



ervation, shall be considered as follows: 
as the distance between the tribe's res- 
ervation and the land to be acquired in- 
creases, the Secretary shall give great- 
er scrutiny to the tribe's justification 
of anticipated benefits from the acqui- 
sition. The Secretary shall give greater 
weight to the concerns raised pursuant 
to paragraph (d) of this section. 

(c) V/here land is being acquired for 
business purposes, the tribe shall pro- 
vide a plan which specifies the antici- 
pated economic benefits associated 
with the proposed use. 

(d) Contact with state and local gov- 
ernments pursuant to §151.10 (e) and (f) 
shall be completed as follows: Upon re- 
ceipt of a tribe's written request to 
have lands taken in trust, the Sec- 
retary shall notify the state and local 
governments having regulatory juris- 
diction over the land to be acquired. 
The notice shall inform the state and 
local government that each will be 
given 30 days in which to provide writ- 
ten comment as to the acquisition's po- 
tential impacts on regulatory jurisdic- 
tion, real property taxes and special as- 
sessments. 

[60 FR 32879, June 23, 1995, as amended at 60 
FR 48S94, Sept. 21, 1995] 

§ 151*12 Action on requests. 

(a) The Secretary shall review all re- 
quests and shall promptly notify the 
applicant in writing of his decision* 
The Secretary may request any addi- 
tional information or justification he 
considers necessary to enable him to 
reach a decision. If the Secretary de- 
termines that the request should be de- 
nied, he shall advise the applicant of 
that fact and the reasons therefor in 
writing and notify him of the right to 
appeal pursuant to part 2 of this title. 

(b) Following completion of the Title 
Examination provided in §151,13 of this 
part and the exhaustion of any admin- 
istrative remedies, the Secretary shall 
publish in the Federal Register, or in 
a newspaper of general circulation 
serving the affected area a notice of 
his/her decision to take land into trust 
under this part. The notice will state 
that a final agency determination to 
take land in trust has been made and 
that the Secretary shall acquire title 
in the name of the United States no 
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sooner than 30 days after the notice is 
published. 

[45 FR 62036, Sept. 18, 1980. Redesignated at 
60 FR 32879, June 23, 1995, as amended at 61 
FR 18083, Apr. 24, 1996] 

§151,13 Title examination. 

If the Secretary determines that he 
will approve a request for the acquisi- 
tion of land from unrestricted fee sta- 
tus to trust status, he shall acquire, or 
require the applicant to furnish, title 
evidence meeting the Standards For The 
Preparation of Title Evidence In Land Ac- 
quisitions by the United States, issued by 
the U.S. Department of Justice. After 
having the title evidence examined, the 
Secretary shall notify the applicant of 
any liens, encumbrances, or infirmities 
which may exist. The Secretary may 
require the elimination of any such 
liens, encumbrances, or infirmities 
prior to taking final approval action on 
the acquisition and he shall require 
elimination prior to such approval if 
the liens, encumbrances, or infirmities 
make title to the land unmarketable. 

[45 FR 62036, Sept. 18, 1980. Redesignated at 
60 FR 32879, June 23, 1995] 

§ 151,14 Formalization of acceptance* 

Formal acceptance of land in trust 
status shall be accomplished by the is- 
suance or approval of an instrument of 
conveyance by the Secretary as is ap- 
propriate in the circumstances. 

[45 FR 62036, Sept. 18, 1980. Redesignated at 
60 FR 32879, June 23, 1995] 

§ 151.15 Information collection. 

(a) The information collection re- 
quirements contained in §§151.9; 151.10; 
151.11(2)(c), and 151.13 have been ap- 
proved by the Office of Management 
and Budget under 44 U.S.C* 3501 et seq. 
and assigned clearance number 1076- 
0100* This information is being col- 
lected to acquire land into trust on be- 
half of the Indian tribes and individ- 
uals, and will be used to assist the Sec- 
retary in making a determination. Re- 
sponse to this request is required to ob- 
tain a benefit. 

(b) Public reporting for this informa- 
tion collection is estimated to average 
4 hours per response, including the 
time for reviewing instructions, gath- 
ering and maintaining data, and com- 



pleting and reviewing the information 
collection. Direct comments regarding 
the burden estimate or any other as- 
pect of this information collection to 
the Bureau of Indian Affairs, Informa- 
tion Collection Clearance Officer, 
Room 337-^IB, 18th and C Streets, NW., 
Washington, DC 20240; and the Office of 
Information and Regulatory Affairs 
[Project 1076-0100], Office of Manage- 
ment and Budget, Washington, DC 
20502. 

[60 FR 32879, June 23, 1995] 

PART 152-ISSUANCE OF PATENTS 
IN FEE, CERTIFICATES OF COM- 
PETENCY, REMOVAL OF RESTRIC- 
TIONS, AND SALE OF CERTAIN 
INDIAN LANDS 

Sec. 

152.1 Definitions. 

152.2 Withholding action on application. 

Issuing Patents In Feb, Certificates Of 
Competency Or Orders Removing Re- 
strictions 

152.3 Information regarding- status of appli- 
cations for removal of Federal super- 
vision over Indian lands. 

152.4 Application for patent in fee. 

152.5 Issuance of patent in fee. 

152.6 Issuance of patents in fee to non-Indi- 
ans and Indians with whom a special re- 
lationship does not exist. 

152.7 Application for certificate of com- 
petency. 

152.8 Issuance of certificate of competency. 

152.9 Certificates of competency to certain 
Osage adults. 

152.10 Application for orders removing re- 
strictions, except Five Civilized Tribes. 

152.11 Issuance of orders removing restric- 
tions, except Five Civilized Tribes, 

152.12 Removal of restrictions, Five Civ- 
ilized Tribes, after application under au- 
thority other than section 2(a) of the Act 
of August 11, 1955. 

152.13 Removal of restrictions. Five Civ- 
ilized Tribes, after application under sec- 
tion 2(a) of the Act of August 11, 1955. 

152.14 Removal of restrictions, Five Civ- 
ilized Tribes, without application. 

152.15 Judicial review of removal of restric- 
tions, Five Civilized Tribes, without ap- 
plication. 

152.16 Effect of order removing restrictions, 
Five Civilized Tribes. 



394 



AR00315 



Case 1 :06-cv-01 405-RWR Document 21 -9 Filed 02/08/2008 Page 5 of 43 



Department of the Interior 

DEPARTMENTAL MANUAL 

Part 516 National Environmental 
Environmental Quality Policy Act of 1969 



Chapter 6 Managing the NEPA Process 516 DM 6 . 1 



6.1 Purpose . This Chapter provides supplementary instruc- 
tions for implementing those provisions of the CEQ regula- 
tions pertaining to procedures for implementing and managing 
the NEPA process. 

6 * 2 Organization for Environmental Quality . 

A. Office of Environmental Project Review , The 
Director, Office of Environmental Project Review, reporting 
to the Assistant Secretary—Policy , Budget and Administra- 
tion (PBA) , is responsible for providing advice and assis- 
tance to the Department on matters pertaining to environ- 
mental quality and for overseeing and coordinating the 
Department's compliance with NEPA, E.O. 11514, the CEQ 
regulations, and this Part. (See also 110 DM 22.) 

B. Bureaus and Offices . Heads of bureaus and offices 
will designate organizational elements or individuals, as 
appropriate, at headquarters and regional levels to be 
responsible for overseeing matters pertaining to the 
environmental effects of the bureau's plans and programs. 
The individuals assigned these responsibilities should have 
management experience or potential, understand the bureau's 
planning and decisionmaking processes, and be well trained 
in environmental matters, including the Department's 
policies and procedures so that their advice has signifi- 
cance in the bureau's planning and decisions. These 
organizational elements will be identified in the Bureau 
Appendix to this Chapter. 

6 . 3 Approval of EISs . 

A. A program Assistant Secretary is authorized to 
approve an EIS in those cases where the responsibility for 
the decision for which the EIS has been prepared rests with 
the Assistant Secretary or below. The Assistant Secretary 
may further assign the authority to approve the EIS if he 
or she chooses. The Assistant Secretary — PBA will make 
certain that each program Assistant Secretary has adequate 
safeguards to assure that the EISs comply with NEPA, the 
CEQ regulations, and the Departmental Manual* 
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Part 516 National Environmental 
Environmental Quality Policy Act of 19 6 9 



Chapter 6 Managing the NEPA Process 516 DM 6.3B 



B. The Assistant Secretary — PBA is authorized to 
approve an EIS in those cases where the decision for which 
the EIS has been prepared will occur at a level in the 
Department above an individual program Assistant Secretary. 

6 . M- List of Specific Compliance Responsibilities . 

A* Bureaus and offices shall: 

(1) Prepare NEPA handbooks providing guidance on 
how to implement NEPA in principal program areas. 

(2) Prepare program regulations or directives 
for applicants. 

(3) Propose categorical exclusions. 

(4) Prepare and approve EAs . 

(5) Decide whether to prepare an EIS. 

(6) Prepare and publish NOIs and FONSIs. 

(7) Prepare -and, when assigned, approve EISs. 

B. Assistant Secretaries shall: 

(1) Approve bureau handbooks. 

(2) Approve regulations or directives for 
applicants . 

(3) Approve categorical exclusions. 

(4) Approve EISs pursuant to 516 DM 6*3. 

C. The Assistant Secretary — Policy, Budget and 
Administration shall : 

(1) Concur with regulations or directives for 
applicants * 

(2) Concur with categorical exclusions. 

(3) Approve EISs pursuant to 516 DM 6.3. 

3/18/80 //2244 
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Department of the Interior 
DEPARTMENTAL MANUAL 

Part 516 National Environmental 
Environmental Quality Policy Act of 1969 

Chapter 6 Managing the NEPA Process - -. -516 DM 6,5 

6 . 5 Bureau Requirements . 

A. Requirements specific to bureaus appear as 
appendices to this Chapter and include the following: 

(1) Identification of officials and organizational 
elements responsible for NEPA compliance (516 DM 6.2B). 

(2) List of program regulations or directives 
which provide information to applicants (516 DM 2.2B). 

(3) Identification of major decision points in 
principal programs (516 DM S.3B) for which an EIS is 
normally prepared (516 DM 2.3E). 

(4) List of categorical exclusions (516 DM 2.3A). 

B. Appendices are attached for the following bureaus: 

(1) Fish and Wildlife Service (Appendix 1}* 

(2) Geological Survey (Appendix 2). 

(3) Heritage Conservation and Recreation Service 
(Appendix 3)* 

(4) Bureau of Indian Affairs (Appendix 4) « 

(5) Bureau of Land Management (Appendix 5). 

(6) Bureau of Mines (Appendix 6)* 

(7) National Park Service (Appendix 7)* 

(8) Office of Surface Mining (Appendix 3), 

(9) Water and Power Resources Service (Appendix 9) 

C. The Office of the Secretary and other Departmental 
Offices do not have separate appendices, but must comply 
with this Part and will consult with the Office of Environ- 
mental Project Review about compliance activities. 
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Department of the Interior 

DEPARTMENTAL MANUAL 

Pari: 516 National Environmental 
Environmental Quality Policy Act of 19 6 9 

Chapter 8 Managing the NEPA Process , 516 DM 6.6 

6.6 Information About the NEPA Process , The Office of 
Environmental Project Review will publish periodically a 
Departmental list of contacts where information about the 
NEPA process and the status of EISs may be obtained- 
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EX* DM £ Appendix 4 
M N&PA Responsibility 

A, Assistant Secretary— lttdim_ 

cqmplUnce of bureau oflndiati Aff?Jrt 
(BIA) activities and program!. 

B. Deputy to ifie Assistant Segretery— 
Indian Affair* (Trust and Economic 
Development) i* responsible for : 
ov^^toftheBIApipgi^M^ _ 
achieving compliance with NEPA- p* 
Deputy determines the adequacy 01 all 
HS's which come before the Assistant 
Secretary before making decisions m 
implementing proposed actions, 

& The Environmental Services Staff* 

[Washington}, in the Office pf Trust and 
Economic Development is the fbcaj 
point for overall NTEPA guidance within 
BIA and is responsible for advising and 
assisting Area Offices, Agency 
Superintendent*, and other field support 
personnel in their environmental 
activities, providing training and acting 
as the Central qffice's liaison witfc 
•Indian tribal governments on 
environmental and NEPA compliance 
matter*. Information about BIA NEPA 
documents or the NBPA process can be 
obtained by contacting the 
Environmental Services Staff* . 

D- Other Central Office Directors ana 
Division Chiefs ar$ responsible for 
ensuring that the programs and 
activities wjthin their Jurisdiction , 

comply with NEPA- ' 

E- Ajw Directors and Project Officers 
are responsible for conducting all 
activities under their jurisdiction fa. 
compliance w^.NEPA and providing 
advice and assistance to Agency '■ 
Superintendents and consulting with the 
Indian tribes on environmental matters, 
related to NEPAr and assigning 
sufficient^ trained staff to ensure that ' 
these responsibilities are carried cut. An 
Environmental Coprdinator is located in 
the agricuHure'resourcefi division ot k In 
its absence, the realty division- ' . 

F. Agency Superintendent* and Field 
Unit Supervisors are responsible, as 
directed and delega ted by the Area 
Directors, for implementation and 
enforcement of th,e BIA environmental , 
policy at the Agency or field imit level, 
including field inspection and 
preparation of environmental 
documents. These documents should be 
* reviewed to the extent practicable for 
procedural adequacy by ih« . 
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^vironmentai Coordinator Of the Are* 
Office before release to the public* 

4.2 Guidance to Applicants and TribaJ 
. Governments ■ ^Wu^-^M^^-^ -"'- 7 -;-\ 

IK,R8fotiQT\ahip wl&Apjilicqnts fpfA 
■ TriboiGovenment^M^rk^^^^^^ '"- 

V Qvidmce toAppIiconts^^§^r^ 

a. An ^applicant" is any entity wJjic^ 
proposes tp undertake any activity * 
which wi|l at some point require BIA '. 
action- These may Include tribal • * 
governments* private entities, state and 
local governments o^ other federal * 
agencies. BlA compliance with NEPA is 
a Federal responsibility- Compliance is 
triggered wipen there will be a BIA 
decision required to implement an 
action. 

b< Applicants shoujd contact the BIA 
official at the appropriate level for 
assistance. This will be the Agency '. 
Superintendent Area Director or Deputy 
to the Assistant Secretary-- Indian : 
Affajrs fTtuat and Economic 
Development), in the Central Office. 

c If the applicant's proposed action 
will affect responsibilities of more thar* 
one tribal government, one govemme.nl , 
agency, one BIA Agency, or where the 
action may be pf State-wide or regional , 
significance, the applicant may contact 
the respective Area Directpri(s)i The 
Area Director, in his sole discretion, 
may assign the environmental' 
responsibilities to one Agency 
Superintendent to act as the lead office 
for the proposal. From that point, the 
Applicant will deal l¥ith the designate©; 
lead office, 

d. Since njuch pf 4ie applicant's 
* planning may take the place outside the 
BIA planning system, it Js the 
applicant's responsibility to prepare a 
ij^e^toqs chart for BM Use jpt the . 
earliest possible stage: in order to 
Coordinate theeffaet* of bjoth parties, ,. 
Early communication wift the BIA 
respoiiaibk office wi]l expedite 
determination of such matters as ths 
scope, 4epth an(l sources of data for an - 
envi ronrnen taj document 
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of - inj -fan Affairs __! 

'?, Guidance to Ttibgl Government. 

a. Tribal governments! Wjj 
applicants; and/or be affected by* 

owposed action of BIA or another 
Federa} ^n<7- Tribal govpniXMnts 

affectedly a proposed action shall be 
consulted during the preparation of 
environmental documents and. at iheir 
option, may cooperate in the review or 
preparation of each document*. • 
Notwithstanding the above, the PIA • 
SeTole responsibility and discrete 
in ajl NEPA compliance mattors. 

b, PtpposedTribal actions feat do not 
require BIA or 6lh«Fe«fcnU approval or 
funding are not subject to the NEPA 
process. ■ . , 

B. Prepared Program Guidance. 
BIA has implemented regulations for 
environmental guidance for surface 
mining fc 25 CFR Part 213 (Surface 
SSU.B, Mining and Reclamation of 
Lands,) Environment guj/an^ ** 
Forestry activities is found in 25 c* K 
183.27. and S3 BIAM Supplement 2 and 
Supplement3< 
C Other Guidance. ..,.„. 

programs under 25 CFR for which WA 
has not yet issued regulations ox 
dleeAves for envfcomnentai tafonnauon 
for applicants axe listed below. These 
programs may or may not require 
Environmental documents and pould 
involve submission of appKcant 
information tp determine NEPA 
appUcabuiry- Applicants for these types 
of Programs should contact the nearest 
affected BIA office for information- and 
assistance: , . 

1 loan* to Indians from the Revolving 
Loan Fund (25 CFR Part 101). 

2. Loan guaranty, insurance, and 
interest subsidy (25 CFR *■>*««' 

3. Leasing and permitting (Lands) (25 . 
CFR Part 182). . 

4. Sals of lumber and other forest 
products produced by lodUn enterprises 
from the forests on Indian reservation 
(25 CFR Pari 1M). . 

5. Sale of forest products, « e oj£W 
Indian Reservation, Minn- [25 CFR Part 

i&51 

6. General grazing regulations (25 CFR 

Part 19$)- _ ■ rrtC -vo ' 

7. Navajo grazing regulation* W <-** 

partlB7). " * */ i • 

& Crazing regulation* forth* ™P* 

pA«JU a** (^ CFR Part t B«. 
9, Rights-of-way over Indian lands (25 

CFRPan*6*)> 
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^0. Roads of ft? Bureau of ft-cHan 

Affairs (25 CyRPaitl7Q), 

XI. Concessions, permits and lew* 

on .land* withdrawn or acquit "* 

connection */itK Indian Irrigation 

project (25 CFR fart 173). 

12, Colorado River Irrigation Project. 
Arizona (25 CFR Part 175), ' 

13. Hathead fedi&n Irrigation Project, 
Moptana (25 CFR Part 176). 

lV Leasing of tribal lands for mining 
(25 CFR Part 211). 

15, Leasing °f allowed l** 1 ** * qr 
mining (25 CFR s^rt 212). ■ 

ie. Leasing of *i*tricted lands pi 
members of Five Civilized Tribes; 
Oklabpma, for mining (25 CfR Fart 213). 

17, Leasing of Qsage Reservation 
lands* OWaboma, for mining, exoepl wl 
and gas (2? CFR FarU2l4), ■ 

IB. Lead and zinc mining operations 
and leases, Quapajy Agency (25 CFR 
Part 215). . 

19, Leasing of Osage Reservation 
lands For oil and gas mining (25 CFR 

PartZ26)- ' ....„.., 

2d. Leasing of certain lands m Wind 
River Indian reservation, Wyoming, for 
oil and gas mining (25 CFR Part 227) 

21. Off-reservation treaty fishing £2S 

CFRFart249V 

22, Preservation of antiquities (2S CFR 

' part 261). s 

. 23 T Contracts under Indian Self- 
Determination Act (25 CFR Part 272). 

24, Grants under Indian Self- 
Determination Act (25 CFR Part 27& 
' 2$> School construction or services for 
s tribally operated perviously private 
schools (25 CFR Part 274). 

28, Schpol conslmction contracts for 
public schools (25 CFR Fart 277], 
. 27. Indian Business Development 
Program (25 CFR Part 2JBS). 
4.3 Major Actions Normally Requirins 
anEIS 

A. The following BIA actfpna normally 
require the preparation of an 
Environmental Impact Statement (EIS). 

1, Proposed mining contracts (for. 
other than oil and gas), or the 
combination of a number of smaller 
contracts comprising a nrining unU *P r 

a. New mines qf 540 acres or mpre, 
other than surface coal mines. 
1 b. New surface coal mines of 1*280 
aero* or more, or having an annual full 
production level of 5 million tons or 
more. 
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^ proposed water development ■ "■ 
project which wouli for example; , l • 
inundate more than*l,000 acres, or store 
more than 30,000 acre-feet, or irrigate 
more fcaa 5,0P0 ac^es, of ujidevfilope4 
land ■/■■■^"':.V|-. — 

B» If* for any of these actions, it is. • 
proposed not to prepare an EIS* an ■ 
Environmental! Aseessmsmt.(EA) will be 
prepared and bandied fat ^ccordai^aj 

<#,4 Categorical Exclusions 

in addition to the actions listed in the 
Departments categorical exclusions in 
Appendix 1 of 516 DM 2, many of which 
the HA also performs, the following BIA 
actions are hereby designated as 
categorical exclusions unless the action 
qualifies as an exception under ' 
Appendix 2 of 518 DM 7A 

At Operation, maintenance, and 
replacement t*f existing facilities. - 
Examples are normal renovation of 
buildings, road repairs and limited . 
rehabilitation of irrigation structures. 

P. Transfer for Existing Federal . 
facilities la Other Entities, Transfer of 
existing operation and maintenance 
activities of Federal facilities to tribal 
groups, water user organizations » or 
other entities where the anticipated 
operation and maintenance activities 
are agreed to in a contract, follow BIA 
policy, and no change in operations or 
maintenance is anticipated, 

C. Human resources programs having 
primarily socio-economic effects, 
Examples are social services! education 
services, employment, assistance, tribal 
operations, law enforcement and credit 
and financing activities. 
• D, Administrative actions and other 
activities relating to trust resources. 
Examples are: Management of trust - 
funds* issuance of such documents as 
certificates of competency, allotments . 
and fee patents; renewal of agricultural 
and other lease.* when environmental 
impacts are addressed in an earlier 
environmental document ■ 

E- Self Determination Act Crant$ and 
Contracts. 

l.Self-Dcterminatipn Act Grant$, 

% r Sen-Determination Act contracts 
for BIA programs which are listed as 
categorical exclusions* or for programs 
in which environmental impacts ar^ 
adequately addressed in an earlier 
environmental document. 



5*6 p^ e '■;■■■■' 

Appendix 4 



F>&ighk~of-Way. i 

1. Rights-of-way inside .another right- 
of-way, or amendment* to rights-of-way 
where minor deviations from or" 
additions to the original right-or-way are, 
involved and where therp is a-n existing 
environmental document charing the 
'same or similar jmpapta in the righ>of : 
way area, :f'~' ''. -■■-'.-' ■' '■" .I-' 1 -' ■- :V '" ■ '-".*.•' 

.2: Service line agreements to an 
individual residence', building or well 
from an existing facility where 
inatailaBofi will involve no clearance of 
' vegetation from the right-of-way ot^er 
than for placement L of poles or line*. 

3, Renewals, alignments and 
conversions of existing rights*of-way 
where would be essentially np change in 
use antf continuation would not lea£ to 
environmental degradaUoni- 

G, Minerals- 

1. Approval of permits for geologic 
mapping, inventory, reconnaissance apd 
surface colleqting. - 

2. Approval of unitization agreements^ 
pooling or communitization agreements, 

3. Approval of mineral lease . 
adjustments and transfers, including 
assignments and subleases. 

H. Forestry. * 

1. Approval of free-use cutting* 
without permit, to Indian owners for on- 
reservation personal use of forest 
products, riot to exceed 2,500 feet board 
measure- * 

2. Approval and issuance of free-use ' 
cutting permits for forest products not to 
exceed $2,500 in value. 

3. Approval and issuance of paid 
timber cb tting permits for product* 
valued at less than SHJ,000 when in 
compliance with policies and guidelines 
established by a current management 
plan cdvered by an environmental 
document 

4. Approval of annual logging plans 
when in compliance with policies and 
guidlinea established by a current , 
management plan covered by an 
environmental document 

5. Approval of formal Fire Year Plans 
and / or Mobilization Plans detailing 
emergency fire suppression activities, 

.6. Approval of emergency forest and. 
range rehabilitation plans when limited 
to environmental stabilization on less 
than 10,000 acres. 
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7. Appro v el" c£ * knber a land : 

. improvement project* of less than 3J00 
~ acne* when in compliance with policies 
> and guidlines established by a current 
¥ management plan covered by an ■ :■■;-: , 
■ environmental document *:*. p;: 
1S;Bi Approval of limbec management 
access skid trail and logging road ■■- 
- construction when consistent with 
: policies and guidelines establish by a" 
current management plan covered by an 
environmental document- * 

9, Approval of prescribed burning , 
plana of lets than 200 acres when (ft 
compliance with policies and yuidiinea 
established by a current Management , ; 
plan covered by an environmental 
document, * ■...♦. 

' 10. Approval of tree planting projects 
and associated protection and site ' 
prep ara Man activities on less than. 200 
acres when consistent wjth policies and 
guidelines establish^ by a current 
management pUp covered by an 
environmental document, 
L Land Co&v&yaric&- 

1. Land transfers from Federal or Sta te 
Agencies or other pOI Bureaus to the 
*BIA as land to be held In trust for the 
Indian tribe(s) involving no 
development, psjysjca] alteration, or 
change in tend use, * 

2. Purchase, sale, abandonment,of 
exchange of tracts of land, mineral 
rights oc other interests in land in which 
no change in land use or operation if 
planned. 

3. Lands acquired pursuant to 25 
U.S.C 485, 35 U.S,C 501, and 25 U.S.C 
2202 where no development physical 

a Uera tiori, or change of land use after v 
acquisition is known or planned. i 

]:Othtsr f 

%* Data gathering activities such as 
Inventories, soil and range surveys, 
limber cruising, geological, 
archeological, paleontological and 
c&dasfral surveys , 

2. Establishment of non-disturbance 
environmental quality monitoring 
programs and OeLd monitories stations 
including testing services, 

3. Actions where BfA has concurrence 
or corBpproval with another Bureau and 
the action is categorically excluded for 
that Bureau, . 

4. Approval of en Application for 
Permit to. Drill far a'ne^ water source or, . 
observation weli - 



:,. 516 
v; "Apg, 



endix 
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abandoned oil well to a water well if 
water facilities aje established only 
nea$ the wellalte* ^ ; 

[FR Doc, '86-0963 Filed $-30-66? &4$ am] 
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.*■■ Real Property Pre -Acquis it ion 
Chapter 2 Environmental Site Assessments 602 DM 2.1 --. 

2-1 Purpose . This chapter prescribes Departmental policy/ 
responsibilities , and functions regarding required determinations 
of the risk of exposing the Department to liability for hazardous 
substances or other environmental cleanup costs and damages 
associated with, the acquisition of any real property by the 
Department: for the United States. The responsibilities' and 
functions prescribed in this chapter are intended to ensure that; 
prior to real property acquis it ion, each bureau determines the 
likelihood of the presence and extent of hazardous substance- 
related or other environmental liability associated with real 
property. Such determinations must be a consideration in any 
decision to acquire real property and to establish the total cost 
of the acquisition. 

2.2 Scope » The responsibilities and requirements of this 
chapter shall apply to any Departmental or bureau proposed 
acquisition of real property to which liability can attach. In 
addition, this policy shall apply to withdrawn public domain 
lands returning to Departmental jurisdiction. All acquisitions 
of real property, whether discretionary or non- discretionary; 
will require a pre -acquisition environmental site assessment to 
be performed. This includes real property acquisitions between 
Departmental bureaus as well as other departments and agencies of 
the United States. The requirements of this chapter shall not 
apply to" real property to "which liability will not "attach, as 
determined in consultation with the Office of the Solicitor. 

2.3 Authority . The primary authorities for carrying out pre- 
acquisition environmental site assessments for the Department are 
as follows: Comprehensive Environmental Response, Compensation 
and Liability Act (CERCLA) , as amended, 42 U.S.C. § 9601 et seq.; 
Community Environmental Response Facilitation Act, 42 U.S.C, § 
9621; the Solid /Waste Disposal Act, as amended, 42 U.S.C. 6901 et 
seq.; Clean Water Act, as amended, 33 U.S.C. § 1251 et seq.; 
Clean Air- Act, as amended, 42 U.S.C. § 7401 et seq; Oil Pollution 
Act, as amended, 33 U.S.C, § 2701 et seq.; Toxic Substances 
Control Act, 42 U.S.C. § 2601 et seq.; the Emergency Planning and 
Community Right -To -Know Act, "Comprehensive Waste Management' 1 , 
518 DM 1; "Compliance with Waste Management Requirements, 11 518 DM 
2; any other applicable Federal, State, and local requirements; 
and the American Society for Testing Materials (ASTM) - Standards 

v on Environmental Site Assessments for Commercial Real Estate. 

2.4 Policy . It is Departmental policy to minimize the potential 
liability of the Department and its bureaus by acquiring real 
property that is not contaminated unless directed by the 
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Congress, court mandate, or as determined by the Secretary. 
Before any real property is acquired; the acquiring bureau, shall: 

A. Ascertain the nature and extent of any potential ->' 
liability resulting from hazardous substances or otheir 

environmental problems associated with, such property. .."..-, .^■■■-"-■r- : 

B. Weigh the benefits of the acquisition relative to the 
total cost, including: (1) fair market value, (2) remediation 
costs, and (3) any known or reasonably estimated monetary damages 
that could be associated with the acquisition. 

C* Inform the appropriate Congressional committees of the 
total cost, as specified in 2.4B, for any-Congress±onally 
mandated acquisition of contaminated property, 

2-5 Definitions . For purposes of this Chapter, the following 
definitions shall apply: 

A.. Real Property . Means any land or an interest 
therein, and all buildings, structures, and improvements affixed 
to the land acquired by the Department of the Interior or its' 
bureaus, unless the affected bureau determines with concurrence 
of the Office of the Solicitor that no environmental liability 
will attach to such an interest. ' 

■B. Real Property Acquisition . Means real property obtained 
either through discretionary acta or when acquired by law, 
whether by way of condemnation, donation, escheat, right- of - 
entry, escrow, exchange, lapses, purchase, or transfer and that 
will be under the jurisdiction or control of the United States 
for any period of time, however short, 

C. Hazardous Substance and Release . Means all CHRCLA listed 
substances, petroleum products, nuclear source materials, and 
unexploded ordnance. A release shall mean any unauthorized 

discharge of a hazardous substance into the environment. 

D. Pre-Acouisition Environme ntal Site Assessment* Means an 
environmental site assessment, prior to acquisition, to determine 
the potential of, and extent of liability for hazardous 
substances or other environmental remediation or injury* This 
includes but is not limited to a determination of the absence or 
presence of hazardous substances or conditions that indicate an 
existing or past release, or a material threat of a release on 
the real property, into the air, soil, sediment, groundwater, 
surface water, or any structures located on the real property. 



AR00325 



10/02/95 16:30 08 429 6945 SOLICITOR ^- REG. SOL 

• ' Case 1 :06-cv-01 405-RWR Document 21 -9 Filed 02/08/2008 Page 1 5 of 43 

DEPARTMENT OF THE INTERIOR 

DEPARTMENTAL MANUAL 



I41006 



V 



Public Lands ; ; — 

j - ; - Real Property Pre - Acquisition 
Chapter 2 Environmental Site Ass essments 
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602 DM 2.5E 



E. Remediation . - Means meeting the requirements^" and '". "~" : _■-'■■ ? 
standards of- applicable laws in a cleanup. :::. 

2*6 Re quirements , Functions , and Procedures . 

- A. Minimum Standards for Pre-Acouisition Environmental -'^ 
Site Assessments . Bureaus may establish their own pre- 
acquisition environmental site assessment procedures to meet 
their individual needs. However, all bureau pre -acquis it ion 
environmental site assessment procedures shall adapt ASTM - 
Standards on Environmental Site Assessments for Commercial Real 
Estate in -effect at that time. Bureaus are to ensure that the 
pre-acquisition environmental site assessment is complete in 
terms of technical accuracy and comprehensiveness. . _ 

B. Qualifications of Personnel and Time Limit . The pre- 
acquisition environmental site assessment must be conducted or 
supervised by a qualified individual , as determined by the 
bureau. Pre -acquisition environmental site assessments will be 
considered adequate for a period not to exceed 12 months prior to 
the date of the acquisition of real property. Exceptions to this 
time limit will be considered for real property located in 
adverse climatic or geographical areas. All exceptions must be 
supported by documentation and approved by the Bureau Director. 

C, Acquisition . Following the preparation of the pre- 
acquisition environmental site assessment, real property may be 
acquired, ' provided: (1) no evidence of hazardous substance or 
other environmental liability is found; (2) if there is such 
evidence, the acquisition will result in insignificant or no 
increased cost to the United States; (3) the pre-acquisition 
proposal, including any liability risk associated with the 
acquisition is determined to benefit the bureau and is ^ approved 
in accordance with paragraph 2.6D; or (4) the acquisition is 

Whenever 




parties or 

other liable entities should be" included in the contract or other 
legally enforceable instrument. 

D. A pprovals . Approval is required for all real property 
acquisitions that; (1) may require hazardous substance or other 
environmental cleanup; or (2} that may result in liability risk, 
including remediation and. other known and reasonably estimated 
costs associated with the acquisition. Where applicable, a 
formal estimate of the cost of alternatives should be included as 
part of the request for approval. 
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E. Levels of Approvals . The level of approval authority 
for remediation costs is as follows: 

Assistant Secretary - 

Policy, Management and Budget greater than $500,000 

Bureau Director $500,000 or less 

Bureau Directors may further assign their approval 
authority to a level not to exceed $250,000. 

F. Approval of Real Property Acquisition Proposals by the 
Assistant Secretary - Policy, Management a nd Budget fPMB) . All 
requests for approval by the Assistant Secretary - PMB, involving 
hazardous substances requiring remediation or other cleanup in 
excess of the limits specified in 2.6E, require concurrence by 
the Bureau Director and the respective programmatic Assistant 
Secretary* Such requests must provide detailed information on 
costs of acquisition and potential liability risks. The Office 
of the Solicitor or the Assistant Secretary - PMB may impose 
additional limitations on or requirements for acquisitions which 
are determined to be necessary for the protection of the 
Department from liability risks. 

G. Funding . Performance of pre -acquisition environmental 
assessments will be accomplished through normal program 
appropriations. The acquiring bureau must ensure that adequate 
funds will be available for completion of cleanup or remediation 
of all acquired contaminated real property- Funding of pre- 
acquisition environmental site assessments and associated 
remediations will not be obtained from the Departmental Central 
HasMat Fund. 

H. Reprogramming . Any reprogramming proposal should be 
submitted according to established Departmental reprogramming 
procedures. 

I. Statutory Acquisitions . To the maximum extent possible, 
Bureau Directors shall ensure that -reports to Congress , comments 
on proposed legislation, and Congressional testimony on the 
acquisition of real property contain pre- acquisition 
environmental site assessment information and estimates of 
remediation and associated costs or liability risks. 

j. Record Retention . Each bureau that acquires real 
property, must maintain complete documentation of the process and 
findings of the pre -acquisition environmental site assessment. 
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These records should be maintained as part of the acquisition 
case file and therefore retained for the same length, of time. 

2.7 Responsibilities . 

--*---■ . . 

A. Office of the Solicitor . The Office of the Solicitor is 
responsible for providing legal review and guidance for any 
bureau proposed real property acquisition. 

B. Assistant Secretaries . All Assistant Secretaries are to 
oversee bureaus and offices under their jurisdiction to ensure 
compliance with this chapter. The respective Assistant Secretary 
must approve pre -acquisition environmental site assessments and 
related information sent to the Assistant Secretary - PMB for 
approval'. All Assistant Secretaries are responsible for approval 
of remediation fund expenditures under their jurisdiction. 

C. Assistant Secretary - PMB . The Assistant Secretary - 
PMB, through the Office of Environmental Policy and Compliance, 
is responsible for oversight of Departmental compliance with 602 
DM 2. 

D. Office of Environmental Policy and Compliance . The 
Office of Environmental Policy and Compliance is responsible for 
reviewing all pre -acquisition environmental site assessments and 
reports requiring approval by the Assistant Secretary - PMB. 

E. Bureau Directors . Bureau Directors having 
responsibility for real property acquisition under their 
jurisdiction will develop guidance and instructions , and maintain 
records to implement S02 DM 2. Bureau Directors are to ensure 
that pre -acquisition environmental site assessments are performed 
and are to exercise due diligence in limiting any potential 
liability risks to the bureau or the Department. Bureau 
Directors are responsible for approval of remediation fund 
expenditures under their jurisdiction. In addition, within their 
scope of authority. Bureau Directors are to ensure adequate 
program support is provided in terms of resources and budget for 
fulfilling the requirements of this Chapter. 
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Memorandum 
To : 

From: 

Sub jeC t : 



Indian Affairs 



Assistant Secretary 
The Secretary 



policy for Placing Lands in Trust Status for 
American Indians 




I have completed review of tha report of the Department's Ad 

Hoc Task Force on Indian Trust Lands and your recommendation, 
and I em directing the following actions be taken. 

It shall be the policy of the pepartmenfc o£ the Interior in 
acquiring lands in trust status for American Indians, located 
either within or contiguous to Lhc tribal reservation's 
exterior boundaries, to review such acquisition requests in 
lighL o£ the presently existing Bureau regulations found in 25 
CFR 151,10. The Secretarial review of these acquisition 
requests shall be delegated to the respective Area Directors. 

For of f-reservation acquisition requests (other than lands 
contiguous to the reservation ) , the policy shall be to consider 
each request on its own merits. These requests shall meat, Uia 
following criteria: 

1. All existing land acquisition regulations found in 
25 CFR 151.10; i-e. : " 

a) The existence of statutory authority for the 
acquisition and any limitations contained in 
such authority; 

b) The need of the tribe for additional land; 

c) The purpose for which the land will be used? 

d) If the land to be acquired is in unrestricted 
£ea status, the impact on the ctate and its 
political subdivisions resulting from the 

removal of the land from tax rolls; 

e) -jurisdictional problems and potential 

conflicts of land use which may arise; 
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f) if the land to be acquired is in fee status, 

whether the Bureau of Indian Affairs is 
equipped to discharge the additional 
responsibilities resulting from the 
acquisition o£ the land in trust status, 

The property is free of all hazardous ernd toxic 
material (as required in 602 DM 2). 

Trust land to be acquired is located within the 
state's in which a tribe or band presently owns trust 
land. In general/ as the distance from the trust or 
reservation land base increases, the tribe will be 
required to justify greater economic benefit from 

tha acquisition. 

In consul hafcion with local, city, county, and state 
governments, an effort must be made by the triba to 

ce^olvc poacible conflicts over taxation, ioning and 

jurisdiction. If the acquisition is opposed or 
raises unresolved concerns from the governments, the 

proposal will automatically be referred to the 

Assistant Secretary for Indian Affairs for review 
and approval/disapproval- 

5. The tribe shall provide an economic development plan 

specifying the proposed uses for the tru^L land with 
a cost/benefit analysis of the proposal. 

6. Applications for trust land located within an 
urbanized, and primarily non-Indian, community must 
demonstrate that trust status is essential for the 
planned use of the property and the economic 
benefits to be realised from said property, 

7w Acknowledgment that, after consideration of all 

local ordinances including (but not limited to) fire 
safety* building codes, health codes , and zoning 
requirements, the tribe will adopt standards that 
provide at least comparable safeguards? 

In addition to the requirements listed above, all rcrjUfiKts to 
acquire land in trust for gaming purposes will : 

1. Be in compliance with the Indian Gaming Regulatory 
Act (F,L- 100-4D7); 

2. When appropriate, be reviewed by the National Indian 
Gaming Commission ; 

3* Approval/disapproval by BXA's Central Office after 
discussion with the Secretary of the IiitciioL' j 
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4. Inclusion of an analysis by the tribe or band 

Showing that it explored all reasonable alternatives 
{other than gaming) which would provide equivalent 
economic benefits from said property; 

5 Inclusion of provisions that the appropriate portion 
of individual winnings from gaming activities will 
be withheld for taxes by the IRS. 

Thi3 policy 'shall be effective upon appropriate public 
notification and comment. 



ccj solicitor j^fc 

Assistant Secretary - Policy, Management and Budget 
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THE SECRETARY OF THE INTERIOR 
WASH INGTO N 

July 19, 1990 






*9Q JUL 19 P4 :ll 



memorandum 

To: 

From: 

Subject : 



Assistant Secretary - Indian J\£faire 
The Secretary 

Policy for placing Lands in Trust Status fon 
American Indians 




I have completed review of tha report o£ the Department's Ad 
Hoc Task Force on Indian Trust Lands and your recommendation, 
and I B» directing the following actions be taken. 

It shall be the policy o£ the pepartment q£ the Interior in 
acquiring lands in trust status for American Indians, located 
either within o.r contiguous Lo Lhc tribal reservation's 
exterior boundaries* to review such acquisition requests in 
lighL o£ the presently existing Bureau regulations found in 25 
CFB 151-10. The Secretarial review of theae acquisition 
reque&ts shall be delegated to the respective Area Directors. 

For of f-reBervation acquisition requests (other than lands 

contiguous to the reservation), the policy shall be to consider 

each request on its own merits. These requests shall inearths 
following criteria: 

1. All existing land acquisition regulations found in 
25 CFR 151.10; i.e. : 

a) The existence of statutory authority for the 
acquisition and any limitations contained in 
such authority; 

b) The need of the tribe for additional land; 

c) The purpose for which the land will be used; 

d) If the land to be acquired is in unrestricted 
fee status, the impact on the state and its 
political subdivisions resulting from the 

removal of the land from tax rolls; 

e) Jurisdictional problems and potential 
conflicts of land use which may arise; 
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f) if the land to be acquired is in fee status, 

whether the Bureau of Indian Affaiis is 

equipped to discharge the additional - 
responsibilities resulting from the 
acquisition of the land in trust status* 

2* The property is free of all hazardous and toxic 
material (as required in 602 DM 2). 

3. Trust land to be acquired is located within the 
stat&s in which a tribe or band presently owns trust 
land. In general, as the distance from the trust or 
reservation land base increases, the tribe will be 
required to justify greater economic benefit from 

tha acquisition. 

4. In consultation with local, city. County, and state 
governments r an effort must be made by the triba to 

Ce^olvo poEScible conflicts over taxation, zoning and 
jurisdiction. If the acquisition is opposed or 
raises unroflolvod concerns from the govtrnw^nts, the 
proposal will automatically be referred to the 
Assistant Secretary for Indian Affairs for review 
and approval/disapproval. 

5 T The tribe shall provide an economic development plan 

Specifying the proposed uses for the tLUtsL lcind with 

a cost/benefit analysis of the proposal. 

6". Applications for trust land located within an 

urbanised, and primarily non-indian, community must 
demonstrate that trust status is essential for the 
planned use of the property and the economic 
benefits to be realised from said property, 

7. Acknowledgment that, after consideration of all 

local ordinances including (but not limited to) fire 
safety, building codes, health codes , and zoning 
requirements , the tribe will adopt standards that 
provide at least comparable safeguards j 

In addition to the requirements listed above, all rcquentR to 
acquire land in trust for gaming purposes will i 

1, Be in compliance with Che Indian Gaming Regulatory 
Act (P*l- 100-497) ; 

2. When appropriate, be reviewed by the National Indian 
Gaming Commission; 

3* Approval/disapproval by ©XA's Central Office after 

discussion with the Secretary o£ the Interior) 
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Inclusion of an analysis by the tribe or band 
Shoving that it explored all reasonable altetnat 
(other than gaming) which would provide equivalent 
economic benefits from said property; 

Inclusion of provisions that the appropriate portion 
of individual winnings £rom gaming activities will 
be withheld for taxes by the IRS. 



This policy shall be effective upon appropriate public 
notification and comment. 



cci solicitor 

Assistant Secretary - Policy, Management and Budget 
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Bureau of Indian Affairs 
616 DM 6, Appendix 4 
i t l NgPA Responsibility 

Ar 4«r«tan( Secretary— Indian 
Affairs is responsible for the NEPA 
compliance of bureau of Indian Afrairt 
(BlA) activities and program*. 

B. Deputy to tfre A ssist&ni Secretary— 
Indian Affairs (Trust and Economic 
Development} U responsible for 
oversight of the BIA program f° r 
achieving compliance with NEPA. The 
Deputy detehnixiBB the adequacy of all 
ElS's Which come before the Assistant 
Secretary before making decisions for 
implementing proposed actions. 

C. The Environmental Services Staff, 
[Washington)- in the Office of Trust and 
Economic Development ia the focal 
point for pverall NEPA guidance within 
BIA and i* respons i We tot ad vising and 
assisting Area Offices, Agency 
Superintendenta, and other field support 
personnel in their environmental 
activities, providing training and acting 
&« the Central Office's liaison with 
Indian tribal governments on 
environmental and NEPA compliance 
matter*. Information about BIA NEPA 
document* or the NKPA process can he 
obtained by contacting the 
Environmental Services Staff. . 

D. Other Central Office Directors and 
Division Chiefs are responsible for 
ensuring that the programs and 
activities wjithin their jurisdiction . 

comply with NEPA- ' 

E. Are** Directors and Project Officers 
are responsible for conducting all 
activities onderthelr jurisdiction fn 
comDltoice whh NEPA and providing 
advice and assistance t» Agency 
Superintendents and consulting with the 
Indian tribes on environmental metiers 
related to NEPA; and assigning 
sufficient trained staff to ensure that ' 
these responiibUitiefl are carried out. An 
Environmental Coordinator is located in 
the agriculture resources division or, in 
its absence, the realty division, 

F. Agency Superintendents and field 
Unit Supervisors are responsible, as 
directed and delegated by the Area 
Directors, for implementation and 
enforcement of th,e BIA environmental , 
policy at the Agency or field unit level, 
including Held inspection and 
preparation of environmental 
documents. These documents should be 
reviewed to the extent practicable for 
procedural adequacy by the -\ 



Environmental Coordinator of the Area 
Office before release to the public* 

4J Guidance to Applicants and Tribal 
Governments 

At Relationship with Applicants and 
Tribal Government** 

J. Guidance to Applicants, 

a. An "applicant" is any entity wj^cjj 
proposes tp undertake any activity 
which wifl at some point require BIA 
action ^hese inay include tribal 
governments, private entities, state and 
local governments ox other Federal 
agencies. BIA compliance with NEPA is 
a ^edejal responsibility. Compliance is, 
triggered when there wjUl be a BLA 
decision required to nnplement an 
action. 

fa- Applicants should contact the BIA 
ofGcjal at the appropriate level for 
assistance, This will be the Agency 
Superintendent Area Director or Deputy 
to the Assistant Sercretary^— Indian , 
Affairs [Ttuat and Economic 
Development], in the Central Office. 

c f If five applicant's proposed action 
wiH affect responsibilities of more thari 
one tribal government one govenunqhi 
agency, one BlA Agency, or where the 
.action may be of State-wide or regitijial , 
significance, the applicant may contact 
the respective Area Dnectorfs). The 
Area Director, in hid *?le discretion, 

may assign the environmental 
responsibilities tp one Agency 
Superintendent to set as the lead office 
for the proposal. From that point, the 
Applicant wQl deal With the designated 
lead office* 

& Since much of the applicant's 
planning may take the place outside the 
BIA planning system, it Mi the 
applicant's responsibility to prepare a 
milestone chart for BIA use at the 
earliest possible atag&jg order to 
Coordinate the eftojta of both parties, 
Early cotamunication wjtfa the BIA 
reflpoo^blt; office will expedite 
determination of such matters as tt\t 
scope, tfepth an^ sources of data fqr an 
environmental document 
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p; Gi/Ate* io 2>/fa/ Government 
a. Tribal government* may tie 
applicants/ and/or be affected by a 
proposed action of BIA or another 
Federal agency. Tribal 1 govpnunents 
affected by a proposed action shall be 
consulted during the preparation of 
environmental documents and, at their 
option, may cooperate in *e review QT 
preparation of such documents, - 
Notwithstanding the above, the PIA 
retains sole responsibility and discretion 
in ajl NEPA compliance matters. 

b, Proposed Tribal action* that do not 
require BIA or olher Federal appeal or 
funding are n Q t subject to the NEPA 
process. - 

B. Prepared Program Guidance, 
BIA has implemented regulations for 
environmental guidance for surface 
mining in 25 CFR Part »* P«if we 
Exploration, Mining and Reclamation of 
UndBj Environment*! guidance for 
Forestry activities is found in 25 CFR 
103,27. and 53 BIAM Supplement Z and 
Supplements. 
C Other Guidance- 
Programs under 25 CFR for which 01A 
has not yet issued regulations oj- 
directives for environmental information 
for applicants are listed below, Th«?se 
programs may or may not require 

environmental documents and could 
involve aubmiaBiqn of applicant 
information to determine NEPA 
applicability- Applicants for these type* 
of program* should contact the nearest 
affected BIA office * or information and 
assistance: 

1, Loans to Indians from the Revolving 
Loan Fund (25 CFR Part 101). 

Z Loan guaranty, insurance, and 
interest subsidy (25 CFR Part 103)- 

3, Leasing and permitting (Lands) (25 
CFR Part 182). . 

4 Sale of lumber and other forest 
products produced by Indian enterprises 
from the forests on Indian reservation 
(25 CFR Part 164)- 

5. Sale of forest products, Rc J?_*-f* e . 
Indian Reservation, Minn. [25 CFR Pari 
1BJ51 

6. General gracing regulations (25 OW, 

7. Navajo graijng regulation* [29 CFR 
P.rtl6?J. ' ' . 

8. Crazing rogulatlpnu for the Hop) 
putlttonedland* urea (25 CFR pari IBB). 

0. Righia-of-way over Inijian lands l^ 
CFR Pan 1M). 

11/16/94 #3025 
Replies 1/19/81 #2316 



10. Roads of the Bureau of fcidian 
Affairs (25 CpR Part tf Q)- 

It, Concessions! permits and leases 
on lands! withdrawn or acquired in 
connection * tth Indian irrigation 
projects (25 CFR Part 173). 

12, Colorado River Irrigation Project, 
Arizona (25 CFR Part 175), 

13, Flatheadl fedian Irrigation Project, 
Montana (25 CFR Part 176). 

lV Leasing of tribal lands for mining 
(25 CFR Part 211), 

15, Leasing of allowed lands for 
mining [Z5 CFR ^t 212). 

16, Leasing of restricted lands pr 
members of Flye Civilized Tribes; 
Oklahpma, for mining (25 CFR Pari 213), 

17, Leasing of Osage Reservation 
lands, OWehoma, for mining, e*oept oil 
and gas (2? CFR Part*l4). 

la Lead and zinp mining operations 
and leases, Quap^W Agency (25 CFR 
Part 215). 

19. Leasing of Osage Reservation 
lands for oil and gas mining (25 CFR 
Part Z3ol 

2d T Leasing of certain lands in Wind 
River Indian reservation. Wyoming* for 
oil and gas mining (25 CFR Part 227). 

21, Off-reservation treaty fishing [25 

CFR Part 249). ^^ 

22, Prtservati<Jn of antiquities {25 CFR 

Part 261). 

23, Contracts under Indian Self- 
Determination Act (25 CFR Part 272), 

24, prants under Indian Self- 
petemination Act (25 CFR Part 274)* 

l$> School construction or services for 
1 tribaily operated perviously private 
schools (25 CFR Part 274). 

28, Schpol construction contracts for 
public schools (25 CFR Part 277). 

27. Indian Business Development 
Program (25 CFR Part 286). 
_« Major Actions Normally Requiring 
anEIS 

A. The following BIA acfrpns normally 
require the preparation of ail 
Environmental Impact Statement (EIo). 

1, Proposed mining contracts If or 
other than oil and gas), or the 
combination of a number of smaller 
contracts comprising a mining unit fpr: 

a. New mines pf 640 acres or more, 
other than surface coal mines. 

b, New surface coal mines of 1.280 
acres pr m°re, or having an annual full 
production level of 5 million tons qr 
more* 
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■2. proposed water development 
project which would, for^empie, 
inundate more than l t ooo acrfr*, or store 
more than 30,000 acre-feet, or irrigate 
mopi than ^OQO ac^es, of undeveloped 
land, 

B. tU for any of these actions it ja> - 
proposed not to prepare an BIS, aft 
Environmental AflsesemmtfEAJ will be 
prepared and handled fir accordance 
with J 1W-4((5J.[2). 

4 A Categorical Exclusions 

In addition to the actions listed in the 
Department 'a .categorical exclusions in 
Appendix 1 of 518 DM 2, many of which 
the BIA also performs, the following BIA 
actions ore hereby designated as 
categorical exclusions unless the action 
qualifies as an exception under E 
Appendix Z qF 516 DM & 

A* Operation, maintenance* and 
rephcemen t of existing facilities. - 
Examples are normal renovation of 
buildings, mad repairs and limited 
rehabilitation of irrigation structures. 

B. Transfer for Existing Federal - 
Facilities to Other Entities. TransFer of 
existing operation and maintenance 
activities of Federal facilities to triba.1 
groups! water user organise lions, or 
other entities where the anticipated 
operation and maintenance activities 
are agreed to in a contract, follow BIA 
policy, and no change in operations or 
maintenance is anticipated, 

C Human resources programs having 
primarily socio-economic effects. 
Examples are social services, education 
services, employment, assistance, tribal 
opera tionst law enforcement and credit 
and financing activities. 

D. Administra tive actions and other 
activities relating to trust resources. 
Examples are; Management of trust 
funds, issuance of such documents aa 
certificates of competency, allotments 
and fee patents; renewal of agricultural 
and other leases when environmental 
impacts are addressed in an earlier 
environmental document, 

E, Self-Determination Act Grants and 
Contracts. 

1. Setf-Dctcrmination Act Grants, 
2[. Self -Determination Act contracts 
for BIA programs which are listed as 
categorical exclusions, or for programs 
in which environmental Impacts are 
adequately addressed in an earlier 
environmental document 



R Ri$hta-of-Way< 

1. Rights-of-way inside .another right- 
of-way, or amendments to rights-of-way 
where minor deviations from or' 
additions to the original right-or-way are/ 
involved and where there is an existing 
environmental document covering Use 
same or similar jmpapta in the right-of- 
way area. ' * 

.2. Seryice line agreements to an 
individual residence^ building or well 
from an existing facility where 
installation will involve no clearance of 
vegetation from the right-of-way otlper 
than for placemen I ,of poles or fines. 

3, Renewals, assignments and 
conversions of existing rights-of-way . 
where would he essentially np change in 
use ana* continuation would not ieac! to 
environmental degradation* 

G, Minerals* 

h Approval of permits for geologic 
mapping, inventory, reconnaissance and 
surface collecting, 

2. Approval of unitization agreements* 
pooling or communitization agreements, 

3. Approval of mineral lease . 
adjustments and transfer, including 
assignments and subleases. 

H- Forestry. 

1. Approval of free-use cutting* 
without permit to Indian owners for on- 
reservation persona] use of forest 
products* hot to exceed 2,500 feet board 
measure. 

2, Approval and issuance of free-use ■ 
cutting permits for forest products not to 
exceed $2,500 in value. 

3< Approval and issuance of paid 
timber cutting pencils for products 
valued at less than S1Q,000 when in 
compliance with policies and guidelines 
established by a current management 
plan cdvered by an environmental 
document 

4. Approval of annual logging plans 
when in compliance with policies and 
guldlines estabtished by a current , 
management plan covered by an 
environmental document. 

5. Approval of ffarnialFirc Year Plans 
and /or Mobilization Plans detailing 
emergency fire suppression activities. 

.6. Approval of emergency forest anp* 
range rehabilitation plans when limited 
to environmental stabilization on less 
than 10,000 acres. 
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7. Approval of Minber stand 
Unprbeveitrenl pfoiootfi of less than 300 
acres when in compliance with policies 
and guidlines established by a current 
management plan covered by an 
environmental document 

Bi Approval of limber management 
access skid trail and logging road 
construction when consistent with 
policies and guidelines established by a 
current management plan covered by an 
environmental document. ' 

9, Approval of prescribed burning , 
plans of less than 200 acres, when In 
compliance with policies and guidlines 
established by a current , management / 
plan covered by an environmental 
document, 

10. Approval of tree planting projects 
and associated protection and site - 
preparation activities on less than 200 
acres when consistent wjth policies and 
guidelines established by a current 
management plan covered by an ' 
environmental document, 

L Land Conveyance- 

% Land transfers from Federal or State 
Agencies or other pOI Bureaus to the 
"BIA as land to be held in trust for the 
Indian tribe(»J involving no 
development, physical alteration, or 
change in land usex >. 

2v Purchase, sale, abandonment^ 
exchange of tracts of land, mineral 
rights qr other interests in land in which 
no change in land use or operation is. 
planned. 

3, Lands acquired pUMUwl to 25 
US.C 4B5> 35 U-S.C 501, and 25 U.S,C, 
3202 where no development, physical 
alteration, or change of Jand use after 
acquisition is known or planned 

J. Other 

1. Data gathering activities s^ph as 
inventories, sail and range surveys, 
limber cruising* geologic*!* 
archeological, paleontologfcal and 
cadastral surveys, 

2. Establishment of non-djshirbance 
environmental quality monitoring 
programs and field monitoring stations 

' including testing services. 

3- Actions where BIA has concurrence 
or corapproval with another Bureau and 
the action is categorically excluded for 
that Bureau. 

4. Approval of an Applies tipn for 
Permit to. Drill tor a'neif water source or, 
observation well. 



O 



\ 5, Approval of conversion of an 

abandoned oil weB to a water w*?B if 
water facilities are established ^y 
neaj the wall atte. 

[FR Dpe, 66-0983 Filed 3^30-6* Mft am] 
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VILLAGE OF RUIDOSO, NEW MEXICO v. 

ALBUQUERQUE AREA DIRECTOR, 

BUREAU OF INDIAN AFFAIRS 



IBIA96-103-A 



Decided September 12, 1997 



Appeal from a decision to take a tract of land into trust for 
the Mescalero Apache Tribe. 

Referred to the Assistant Secretary - Indian Affairs. 

1. Administrative Procedure: Administrative Procedure 
Act — Board of Indian Appeals: Jurisdiction — Bureau 
of Indian Affairs: Administrative Appeals: Discre- 
tionary Decisions 

Under 43 GF.R, § 4330(b)(2), the Assistant Secretary - 
Indian Affairs may, by special delegation or request, 
enlarge the normally limited jurisdiction of the Board 
of Indian appeals over discretionary Bureau of Indian 
Affairs decisions. Nothing in subsection 4.330(b)(2), 
however, authorizes the Board to apply a new substan- 
tive standard which has not been enacted as statutory 
law or issued in accordance with the Administrative 
Procedure Act, 5 U.S.C § 553 (1994). 

2. Administrative Procedure: Administrative Procedure 
Act — Indians: Lands: Trust Acquisitions 

The rulemaking requirements of the Administrative 
Procedure Act, 5 US.C. § 553 (1994), are not satisfied 
when a new standard for the review of trust acquisition 
requests is announced by the Assistant Secretary - 
Indian Affairs only in a brief before the Board of 
Indian Appeals. 

APPEARANCES: John Underwood, Esq., and Charles Ren- 
nick, Esq., Ruidoso, New Mexico, for Appellant; Mary Jane 
Sheppard, Esq., Office of the Solicitor, U.S. Department of the 
Interior, Washington, D.G, and Ethel Abeita, Esq., Office of the 
Regional Solicitor, Albuquerque, New Mexico, for the Assistant 
Secretary - Indian Affairs and the Area Director. 

Opinion By Administrative Judge Vogt, 31 IBIA 143 

Full Text 

Appellant Village of Ruidoso, New Mexico, seeks review of a 
June 18, 1996 decision of the Albuquerque Area Director, 
Bureau of Indian Affairs (Area Director; BIA), to take a 1A36- 
acre tract into trust for the Mescalero Apache Tribe (Tribe), 



subject to receipt of a satisfactory title examination. For the rea- 
sons discussed below, the Board refers this appeal to the Assis- 
tant Secretary - Indian Affairs for further action. 

Background 

The tract at issue is located within the boundaries of the Vil- 
lage of Ruidoso and contains a lodge, formerly known as the 
Carrizo Lodge and now known as the Mescalero Inn. It is con- 
tiguous" icr the Mescalero Apaxte Resereattonrln- 1995;^hc tract- 
was given to the Tribe by Gaim Ko, Inc., a New Mexico corpo- 
ration. By Tribal Resolution No. 95-61, dated August 15, 1995, 
the Tribe accepted the gift and requested the Area Director to 
take the property into trust. 1 The deed from Gaim Ko, Inc., to 
the Tribe was executed on November 2i, 1995. By Tribal Reso- 
lution No. 96-03, dated January 5, 1996, the Tribe authorized its 
President to proceed with the trust acquisition request. 

On March 22, 1996, the Acting Superintendent, Mescalero 
Agency, wrote to appellant, as well as the Governor of New 
Mexico and the Assessor of Lincoln County, New Mexico, 
informing them that the Tribe's trust acquisition request was 
being considered and inviting their comments. Appellant sub- 
mitted extensive comments and requested that the Tribe's 
request be denied. Lincoln County also opposed trust acquisi- 
tion. The Governor stated that the State opposed trust acquisi- 
tion if the property was to be used for gaming purposes and 
asked that the Tribe's request be denied until appropriate infor- 
mation was provided. 

On May 21, 1996, the Acting Superintendent submitted the 
Tribe *s acquisition request to the Area Director, analyzing it 
under the criteria in 25 C.F.R. § 151.10 and recommending 
approval. On June 18, 1996, the Area Director issued the deci- 
sion on appeal here. In a memorandum of that date addressed 
to the Superintendent, he included his analysis of the factors in 
section 151.10 and a discussion of the concerns expressed by the 
commenters. By letters of the same date, he notified appellant 
and others of his decision. 

Appellant appealed the Area Director's decision to the 
Board. In the notice of docketing for this appeal, issued on 
August 16, 19%, the Board stated: 

The Board has some concern about its review role in 
this matter. Prior Board decisions have made it clear that 
the Board considers BIAs decisions to grant or deny 
trust acquisition requests to be discretionary decisions 
and therefore, in light of 43 C.F.R. 4.330(b)(2), subject to 
limited review by the Board. See, e.g., Ross v. Acting 
Muskogee Area Director, 21 IBIA 251 (1992); Baker v. 
Muskogee Area Director, 19 IBIA 164, 98 l.D. 5 (1991), 
and cases cited therein. Following the decision of the 
United States Court of Appeals for the Eighth Circuit in 
South Dakota u US. Department of the Interior, 69 F.3d 
878 (8th Cir. 1996), petition for cert, filed 64 US.L. W. 3823 
(US. June 3, 1996) (No. 95-1956), 121 the Assistant Secre- 
tary - Indian Affairs published an amendment to 25 



'This resolution was deemed by BIA to satisfy the requirement of 25 
C.F.R. § 151.9 for a "written request for approval" of a trust acquisi- 
tion. See Area Director's September 26, 1995 Memorandum to Super- 
intendent, Mescaiero Agency. 

2 On October 15, 1996, the Supreme Court granted certiorari, vacated 
the judgment of the court of appeals, and remanded the case to that 
court for eventual remand to the Secretary of the Interior for recon- 
sideration of his administrative decision. Department of the Interior v. 
South Dakota, 117 S. Ct. 286 [23 Indian L. Rep 1059] (1996). 

See also 106 F.3d 247 (8th Cir. 1996) (recalling mandate and vacat- 
ing judgment); 62 Fed. Reg. 26,551 (May 14, 1997) (Assistant Secre- 
tary's notice that, as of December 24, 1996, when jurisdiction returned 
to the Department of the Interior, the land at issue in South Dakota 
was no longer held in trust). 
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Discussion and Conclusions 

The Board exercises review authority delegated to it by the 
Secretary of the Interior, The scope of that authority is set out 
in 43 C.ER. § 4.1(b)(2), which provides: "Board of Indian 
Appeals. The Board decides finally for the Department appeals 
to the head of the Department pertaining to: (i) Administrative 
actions of officials of the Bureau of Indian Affairs, issued under 
25 C.F.R. chapter I, except as limited in 25 GFR. chapter I or § 
4331) of this parT.' The limitations statect~nr43 CrF.RrS 4330 
include the following: "(b) Except as otherwise permitted by 
the Secretary or the Assistant Secretary - Indian Affairs by spe- 
cial delegation or request, the Board shall not adjudicate: ... (2) 
Matters decided by the Bureau of Indian Affairs through exer- 
cise of its discretionary authority." 

It is this limitation in the Board's review authority which, as 
discussed further below, has been the basis for the Board's nar- 
row scrutiny of BI A trust acquisition decisions. As indicated in 
43 CRR. § 4.330(b), however, the Assistant Secretary may, by 
special delegation or request, remove the limitation on the 
Board's review authority. This has been done on occasion by 
former Assistant Secretaries. E.g., Robinson v. Acting Billings 
Area Director, 20 IBIA 168, 170-71 [18 Indian L. Rep. 7142] 
(1991). When the limitation is removed, the Board may fully 
review a BIA discretionary decision, even to the extent of sub- 
stituting its judgment for BIA's. It may, therefore, as it did in 
Robinson, reverse a discretionary BIA decision and issue a final 
departmental decision on the merits. By contrast, under its nor- 
mal limited review authority over discretionary decisions, the 
Board, upon concluding that BIA has exercised its discretion 
improperly, can do no more than remand the case to BIA for 
another decision. See, e.g., Jackson County, Oregon v. Phoenix 
Area Director, 31 IBIA 126 (1997). 

In this case, although initially suggesting an intent to grant 
the Board full review authority over the Area Director's deci- 
sion, the Assistant Secretary. ultimately stops short of such a 
grant, stating instead that the Board, if it finds problems with 
the Area Director's decision, is to remand the matter for further 
deliberations, Iii other respects as well, Ihe Assistant Secretary's 
statement makes it clear that she expects the Board's review to 
continue to be a legal review, rather than a full review of the 
exercise- of discretion. What the Assistant Secretary actually 
does here, rather than grant the Board additional review 
authority, is to articulate a new standard for trust acquisitions, 
which she asks the Board to apply in this case. In other words, 
the Assistant Secretary is requesting the Board to continue to 
review BIA trust acquisition decisions "on the law" but is seek- 
ing to add some new law for the Board to apply. 

At the same time, the Assistant Secretary appears to be ask- 
ing the Board to conduct the initial evaluation of the Tribe's 
trust acquisition request under the new balancing standard she 
articulates in her brief That is, even though the Area Director 
has had no opportunity to evaluate the Tribe's request under 
the new standard, the Assistant Secretary does not seek remand 
of this case to him but, rather, urges the Board to affirm the 
Area Director's decision. 

Were the Board to find the new standard applicable to this 
case, it would not undertake to conduct the initial evaluation 
under the standard. Instead, in accord with prior practice, it 
would vacate the Area Director's decision and remand the mat- 
ter to him in order to give him the initial opportunity to render 
a decision on the issue. See, e.g., Walter Torske & Sons v. Acting 
Billings Area Director, 30 IBIA 157, 161 [24 Indian L. Rep. 
7086] (1997). 

However, even if, as the Board assumes for the moment, the 
new standard can be applied to this case, a remand to the Area 
Director with directions to follow that standard would cause 
more problems than it would solve. The Assistant Secretary's 



brief offers little guidance to the Area Director as to how the 
new standard is to be interpreted. The Board has a number of 
questions about its meaning and would expect that a BIA Area 
Director attempting to apply it might also have questions. 

How, for instance, does the new standard relate to the exist- 
ing criteria in 25 CFR. § 151.10? If the standard is an economic 
one, as some of the Assistant Secretary's statements indicate, 5 
what weight is to be given to the criteria in section 151.10 which 
jar^not, economic, or not primarily economic, in nature? 6 

What are the "purposes of the IRA," contributions to which 
are to be weighed under the new standard? It appears likely 
that the purposes the Assistant Secretary has in mind are 
related to what she describes in her brief as limitations on trust 
acquisition authority. 7 However, this is not entirely clear. 

How does the term "local jurisdiction/' as used in the new 
standard, relate to the term "State and its political subdivisions" 
in 25 CRR. § 151.10(e) and the term "state and local govern- 
ments" in section 151.10 and subsection 151.11(d)? Specifically, 
does the term "jurisdiction" mean a governmental entity? Or, 
by using a term different than those used for governmental 
entities in the regulations, does the Assistant Secretary intend 
something different? Does she, for instance, intend the term 
"jurisdiction" to be understood in a territorial sense? If so, are 
the economic interests of individuals or businesses located 
within the local jurisdiction to be taken into consideration in 
the equation? 8 

Further, appellant argues, and the Board tends to agree, that 
there are arguable inconsistencies in the Assistant Secretary's 
various phrasings of the standard. See Appellant's Amended 
Reply Brief at 3-4. 

These questions of interpretation, however, need not be 
addressed at this point The Board must first deal with a thresh- 
old question— What is the source of the Board's authority to 
apply the new standard or to ask the Area Director to apply it? 



5 See, e.g., Assistant Secretary's Brief at 6: "[T]he Assistant Secretary 
wishes the Board to apply the economic standard that arises out of 
application of the factors listed in Part 151 and remand to the BIA. 
any decisions that fail to meet that standard," 

6 One example of such a criterion is 25 CRR. $ 151.10(f), which con- 
cerns "^Jurisdictional problems and potential conflicts of land use 
which may arise." 

7 At page 4 of her brief, the Assistant Secretary states: 

[T]he Secretary must not only consider the factors as had 
been done previously, but, in addition, weigh any negative 
impacts against positive impacts and the extent of the contri- 
bution to the purposes behind the IRA. Those purposes were 
identified in the preamble to the rule making. In that pream- 
ble, the Assistant Secretary stated that the legislative history of 
the IRA demonstrates intent to limit the authority so dele- 
gated to acquiring lands either: 

(1) "within or adjacent to an Indian reservation " or (2) 
"for purposes of facilitating tribal self determination, 
economic development or Indian housing." 
The Board finds no explicit discussion of the purposes of the IRA 
in the cited preamble, which does, however, state: "Section 5 of the 
IRA authorizes the Secretary to acquire land in trust for Indians and 
Indian tribes: (1) Within or adjacent to an Indian reservation; or (2) 
for purposes of facilitating tribal self-determination, economic devel- 
opment or Indian housing." 61 Fed. Reg. 18,082. 

"This is not an academic question. There are several appeals presently 
pending before the Board in which individuals and businesses con- 
tend that their economic interests will be affected by certain trust 
acquisitions. E.g., Chapman v. Muskogee Area Director, Docket No. 
IBIA 96-115-A; Dudley v. Muskogee Area Director, Docket No. IBIA 
96-119-A; Quik Trip v. Muskogee Area Director, Docket No. IBIA 97- 
12- A. The standing of these individuals and businesses to challenge 
trust acquisition decisions before the Board has not yet been deter- 
mined. 



AR00340 



Octfey? 06 "^- 01 405 " RWR D^JtfS^tL^REpBy^ft 2 / 08 / 2008 Pa 9 e 30 0f 45ILR 7123 



consideration of the relevant factors/' [Citizens to Pre- 
serve] Overton Park [v. Volpe], 401 US. [402J 416 [1971], 
we conclude the regulatory factors contained in § 151.10 
do provide a meaningful and objective standard by which 
the court can judge the Secretary's exercise of discretion 
in this case. [Footnote omitted.] 
112 E3d at 1434. The court then concluded that its task was "to 
assess whether the agency considered all of the relevant factors 
contained at 25 CFR. § 151:10 in evaluating Mr. Mc Alpine's 
1990 request to extend trust status to his property." Id. at 1436. 

Mc Alpine involved a challenge to BIA's denial of a trust 
acquisition request and the Board's affirmance of the denial. 
See McAlpine k Muskogee Area Director, 19 IBIA 2 [17 Indian 
L. Rep. 7100] (1990). Upon reviewing these departmental deci- 
sions, the Tenth Circuit concluded: 

The administrative record in this case demonstrates 
that the agency properly considered the relevant regula- 
tory factors then in effect in denying Mr. McAlpine 's 
request.... On the basis of [certain BIA findings concern- 
ing the factors in section 151.10], which are well docu- 
mented in the administrative record, we hold that the 
Secretary's denial of Mr. McAlpine's decision [sic] was 
not "arbitrary, capricious, an abuse of discretion, or other- 
wise not in accordance with law." 5 U.S.C. § 706 (2) (A). 
112 F.3d at 1436-37. 

As the Board reads McAlpine, the Tenth Circuit has taken an 
approach similar to that taken by the Board since 1989. More 
importantly, with respect to the concerns expressed by the 
Assistant Secretary in this appeal, the court has found that 
there is, in the present regulations, law which may be applied by 
a reviewing court. 

The Board finds itself in somewhat of a quandary. Especially 
in view of the decision in McAlpine, the Board might undertake 
at this point to review this trust acquisition decision under its 
previously articulated standard of review. The Assistant Secre- 
tary, however, has made it plain that she believes this trust 
acquisition request, and presumably all others to follow, should 
be evaluated under a new standard. Although, for the reasons 
discussed above, the Board has found that it cannot apply the 
Assistant Secretary's new standard to this appeal at this time, it 
also respects the Assistant Secretary's authority to set policy for 
trust acquisitions. Therefore, the Board concludes that it should 
not follow its past practice because to do so would be to ignore 
the Assistant Secretary's authority, as well as her intent, in this 
regard. 

Under the unusual circumstances here, the Board concludes 
that the only reasonable disposition of this appeal is to refer it 
to the Assistant Secretary. If the Assistant Secretary continues 
to believe that her new standard should be applied to this trust 
acquisition request, she will have the opportunity to promulgate 
the standard through formal rulemaking, or other method per- 
mitted under the APA, and then to return the trust acquisition 
request to the Area Director for evaluation under the new stan- 
dard. If, however, she now believes, in light of the discussion 
above, that the Area Director's decision should be reviewed 
under the Board's present standard of review, she may return 
the case to the Board for such review. 

The Assistant Secretary also has two other options. One of 
these is to grant the Board full authority to review the Area 
Director's exercise of discretion under 43 CFR. § 4.330(b). As 
discussed above, if she were to do this, the Board would have 
authority to second-guess the judgment calls made by the Area 
Director. Acting under such a grant of authority, the Board, if it 
were to disagree with the Area Director's judgment, would not 
remand the case to him for further work but would simply 
reverse his decision. 

The Assistant Secretary's fourth option is to review the Area 
Director's decision herself under 25 C.F.R. § 2.20(f), in which 



case she may, of course, exercise her full authority to review the 
Area Director's exercise of discretion. For purposes of this 
option, the Board construes this referral as a referral under 43 
CFR. § 4.337(b)- 

The Board currently has several pending appeals which chal- 
lenge trust acquisition decisions. It therefore requests that the 
Assistant Secretary decide upon a course of action in this case 
in such a way as to provide guidance for these other appeals. 
The Board farther requests that- she notify it of her decision *s 
to a course oi action as soon as possible. The Board will issue 
stays in its current trust acquisition appeals pending such notice 
from the Assistant Secretary. 

Pursuant to the authority delegated to the Board of Indian 
Appeals by the Secretary of the Interior, 43 C.F.R. § 4.1, this 
matter is referred to the Assistant Secretary - Indian Affairs 



ORDERS 

Leasing 

Order Affirming Decision as Modified — In appeals from a 
February 27, 1995 decision of the Acting Billings Area Director, 
Bureau of Indian Affairs, concerning the award of an agricul- 
tural lease on an allotment on the Blackfeet Reservation, the 
Interior Board of Indian Appeals modifies and affirms the Area 
Director's decision and returns the matter to the superinten- 
dent. As to appellant Johnson, the Board: 1) rejects her con- 
tention that Montana state law gives her rights to the use of 
Indian trust land, stating that federal law, and in some instances 
tribal law, governs the use of Indian land and the manner in 
which interests in Indian land may be acquired; and 2) con- 
cludes that appellant's apparent reliance on 25 CFR. 
162.2(a)(4) is misplaced because § 162.2(a)(4) applies only to 
heirs and devisees, which appellant is not, and therefore she 
does not have a right to continue her use, and 25 CF.R. 
162,5(e), precludes appellant from claiming any right to a new 
lease by virtue of having previously leased the trust interests in 
the property The Board rejects appellant Fenner's contention 
that he had a right to the lease even though he made the high 
bid because BIA retained the discretion to award the lease to 
another party matching the high bid, as long as BIA is able to 
support its decision. However, the Board agrees with the Area 
Director that the Superintendent did not provide adequate rea- 
sons for his decision and therefore the cause should be returned 
to the Superintendent but deletes the requirement that the 
lease be readvertised. Bill E. Fenner v„ Acting Billings Area 
Director, Bureau of Indian Affairs, and Liane Johnson v. Acting 
Billings Area Director, Bureau of Indian Affairs, Nos. IB I A 95- 
89-A & IBIA 95-95- A (29 IBIA 116, Mar. 11, 1996). 



Federal Authority over Indian Affairs: Loans 

Order Dismissing Appeal — Following appellant's notifica- 
tion to the Board that it was dropping its appeal, the Interior 
Board of Indian Appeals dismisses with prejudice an appeal 
from an October 31, 1995 decision of the Acting Aberdeen 
Area Director, in which appellant's claim for loss on a loan was 
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Subject: Policy Statement Concerning Qualifying as an Indian under the IRA 

We have had inquiries about whether individuals of Indian descent qualify to acquire lands in mist 
status under the Indian Reorganization Act (IRA) of June 18, 1934(48 Stat 988, 25 US, C. 479; 48 
U.S.C. 465), For example^ an individual inherited lands in trust status within the boundaries of a 
reservation. This individual did not meet tribal qualifications as an enrolled member but would like 
to purchase other trust interests in the allotment in which he inherited. Our policy is as follows: 

The land acquisition regulation is based on various statutes, in particular, the IRA. Section 19 of the 
IRA ( 25 U.S. C. § 479, 48 Stat. 988) defines an Indian for the purposes of acquiring kinds in trust 
status as: 




"... all persons of Indian descent who are members of any recognized Indian tribe 
now under Federal jurisdiction, and all persons who are descendants of such 
members who were, on June 1 , 1 934, residing within the present boundaries of any 
Indian reservation, and shall further include all other persons of one-half or more 
Indian blood. For the purposes of this Act, Eskimos and other aboriginal peoples of 
Alaska shall be considered Indians." 

Although the individual is of Indian descent, but he/she does not qualify as an Indian as described 
above, the individual cannot acquire lands in trust status under the IRA. 
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Narrative Su mmary 



The Secretary of the Interior is authorized under various statutory authorities to accept title to land on 
behalf of individual Indians and Indian tribes, thereby placing the land r, in trust." The primary 
statutory authority used for the acquisition of trust title is Section 5 of the Indian Reorganization Act 
of 1934 (IRA), 25 U.S.C. § 465. The main goal of Section 5 is to reverse the precipitous decline in 
the economic, cultural, governmental and social well-being of Indians caused by the disastrous late 
nineteenth century federal policy which facilitated the breakup of reservations through "allotment 11 
and eventual disposal (sale) of reservation lands. 

Of the approximately 90 million acres of tribal land lost through the allotment process, only about 8 
percent have been reacquired in trust status since the IRA was passed sixty-five years ago. Even 
today, Indians continue to contend with the loss of trust lands. In 1996 and 1997, approximately 
178,000 acres of land lost trust status, while only a portion of that number of acres acquired trust 
status. The overwhelming majority of trust applications encompass on-reservation land, and involve 
an average of only about 30 acres. 

Regulations governing the process by which the Secretary exercises his discretionary authority to 
take land into trust under the IRA were first published in 1980, and can be found at 25 CRR. Part 
151. The Department of the Interior now proposes to amend the Part 151 regulations to provide tribes 
and their non-Indian neighbors with a clearer understanding of how we review requests to take land 
into trust. By restructuring the regulations, we believe our decision-making process will better reflect 
the modern-day needs and concerns of Indian tribes and of surrounding non-Indian communities. 

Our proposed revisions underscore the inherent policy differences underlying the need for trust land 
on-reservation versus trust land off-reservation: 

On-reservation : The policy of the Department is to assist tribes in the reacquisition of land within 
reservation boundaries. To accomplish this, we have streamlined the process by which hind within 
reservations may be returned to trust status, and we establish a strong presumption in favor of the 
applicant. 

Off-reservation : The Department is committed to responding to the impacts that non-Indian 
communities have on off-reservation trust acquisitions by ensuring that jurisdictional, economic, 
zoning, and other related concerns are adequately addressed before the Department will consider 
acting favorably on an application to take land into trust. 

In addition, the proposed regulations clarify how the Department will address a number of more 
specialized issues related to taking land into trust. For example, the proposed regulations delineate 
the procedure by which the Department will process "mandatory acceptances of title." Mandatory 
acceptances of title are trust acquisitions which Congress, by explicit statutory direction, requires the 
Secretary to accept through the administrative process. 

The proposed regulations also address the unique difficulties encountered by tribes which do not have 
reservations by including new provisions which set out a process (using 'Tribal Land Acquisition 
Areas' 1 ) by which those tribes may benefit from the on-reservation provisions of this regulation. 
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Su mmary of Pr oposed Application Pr ocess 



• Tribe submits application containing information as required for on- or off-reservation parcels 
of land (see next page). 

• BIA notifies State, county and municipal governments of the application, and provides an 
opportunity for comment on the application: 

A. If ON-RESERVATION, local community and others have 30 days to comment 

B. If OFF-RESERVATION, local community and others have 60 days to comment 

3. At the end of comment period, the applicant is provided with copies of all state/local 
comments, and is provided with an opportunity to respond. 

4. The Department makes a decision on whether to take the land in trust, and communicates 
that decision in a certified letter to the applicant, with copies to all parties who commented. 

5. Applicants and interested parties concurrently are notified of their right to an administrative 
appeal of the Department's decision. 

6.1/ the Department's decision is to deny the application , we will take no further action 
-OR- 

7.1f the Department's decision is to take the land into trust, after any administrative remedies 
have been exhausted, we will complete a title examination and require the applicant to cure any 
title defects. 

8. After all title issues are clear, the Department will publish (in a local newspaper or in the 
Federal Register), a notice of our decision to take the land in trust. This gives parties an 
opportunity to challenge the decision in federal court. 

9. Assuming the successful exhaustion of judicial remedies, we then accept title to the property 
and it attains trust status. From then on, the land's trust status cannot be removed except by act 
of Congress. 

Summary of Proposed Information Requ ir ements 



On-reser vation App lica tions 
• statutory authority 



• 



need for trust status 
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• title insurance information 

• environmental compliance information 

• description of intended use 

Off- reserva tion App lications 

• statutory authority 

• need for trust status 

• title insurance information 

• environmental compliance information 

• description of use, including: 

- past uses/present/future uses 

- cultural/historical uses 

- goals to be achieved with such use 

- if for housing, number of units 

• location of the land: 

- relative to state boundaries 

- relative to the tribe's reservation 

- relative to other trust land 

- relative to the nearest BIA office 

• impact on local tax structure: 

- projected lost revenue 

- effect on local government's ability 
to provide services 

• identification of jurisdictional issues: 

- zoning conflicts 

- provision of law enforcement, 
fire protection, emergency medical 

- traffic impacts/road maintenance 

- sanitation/sewage/trash 
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- utilities 

- water supply/water rights 

• identification of cooperative agreements re: juris, conflicts 

• identification of any payment in lieu 

of tax agreements 

Summary of Proposed Review Criteria 



On-rese rvation Criteria 

• conveyance is necessary to facilitate self-determination, economic development, housing, or 
land consolidation 

• there is adequate legal authority for the acquisition 

• the request is complete, including all supporting documentation 

• the request will benefit the economic or social conditions of the applicant 

• title evidence meets applicable standards 

• there is adequate environmental compliance (NEPA, etc.) 

• we determine that after mitigation of effects on the environment, etc. that the conveyance is 
consistent with applicable environmental, cultural, historic, or natural resources law 

Off-reservation Criteria 

• conveyance is necessary to facilitate self-determination, economic development, housing, or 
land consolidation 

• there is adequate legal authority tor the acquisition 

• the request is complete, including all supporting documentation 

• the request will benefit the economic or social conditions of the applicant 

• title evidence meets applicable standards 

• there is adequate environmental compliance (NEPA, etc.) 



• we determine that after mitigation of effects on the environment, etc, that the conveyance is 
consistent with applicable environmental, cultural, historic, or natural resources law 

• we determine that any adverse impacts on local governments and communities are reasonable 
compared to the benefits flowing to the applicant from taking the land in trust 

• The BIA is equipped to handle the additional responsibilities of the acquisition, including 
sufficient staff 

• the location of the land relative to State boundaries, and the distance 

On-re servation criteria, c ont. 
Off-r eservation criter i a, cont 
from the boundaries of the tribe's reservation, are reasonable: 

http://www.doi.gov/news/infopac.html 1 1/26/99 
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- if in a different state, tribe's 
justification, of anticipated 

benefits from the acquisition will be subject to greater scrutiny 

- as distance between reservation 
and land increases, the tribe's 
justification of anticipated 
benefits will be subject to 
greater scrutiny 

- as distance between reservation 
and land increases, concerns raised 
by state and local governments will 
be given greater weight. 



Some Specific Issues Addressed in the Proposed Regulations 



1 . Congressional Directives to the Secretary to Take Land into Trust : 

Occasionally Congress directs the Secretary to take land in to trust for a tribe. In some of those 
instances, Congress explicitly removes all Secretarial discretion as to what land must be accepted 
into trust. For these ''mandatory acceptances of title," the proposed regulation sets forth the 
streamlined process by which the Department will review and implement the Congressional directive 
to take the land in trust. 

2. Addressing the Needs of Tribes Which Do Not Have Reservations: 

There are a few tribes which do not benefit from the basic rights and opportunities inherent in having 
a reservation. For the most part, these are tribes recently restored to federal recognition by a federal 
statute which does not specifically designate a reservation, or they are tribes that have obtained 
federal recognition through the administrative Federal Acknowledgment Process, which as a matter 
of course does not provide for the designation of a reservation. 

Because of the overwhelming importance of the tribal land base, and because the new regulations 
make it less burdensome for tribes to take land into trust on- (as opposed to off-) reservation, we are 
proposing in these regulations an alternative mechanism by which reservation-less tribes may benefit 
from the on-reservation acquisition provisions to create a homeland. 

The alternative mechanism is the use of a 'Tribal Land Acquisition Area." A Tribal Land Acquisition 
http://www.doi.gov/news/infopac.html 1 1 /26/99 
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Area is a geographic boundary designated by a reservation-less tribe within which the tribe plans to 
acquire land within a specified period of time under to the more lenient on-reservation provisions of 
the proposed rule. In other words, the Tribal Land Acquisition Area would create a geographic 
boundary within which individual parcels would be treated as on-reservation for the purposes of 
acquiring trust title under these regulations. 



Because establishment "of a Tribal Land Acquisition Area will affect local non-Indian governments, 
we will require that the concerns of local non-Indian governmental entities be addressed before the 
Secretary will approve the creation of the Tribal Land Acquisition Area boundaries. For that reason, 
an application for Secretarial approval of a Tribal Land Acquisition Area requires submission of 
information similar to that required in applications for off-reservation acquisitions. However, because 
we view the need for a homeland as fundamental, we will accord greater weight to the application of 
a reservation-less tribe, particularly in situations in which the tribe benefits from a federal statute 
directing the Secretary to acquire some land base for the tribe. 

Note: While off-reservation land located within a Tribal Land Acquisition Area may be treated as on- 
reservation land for acquisition purposes, such lands legally cannot be treated as on-reservation for 
the purposes of Section 20 of the Indian Gaming Regulatory Act, 25 U.S.C. § 2719 (IGRA). In other 
words, title to land which is inside a Tribal Land Acquisition Area cannot be taken into trust for the 
purpose of gaming unless and until the requirements of Section 20 of IGRA have been satisfied. 

3. Reservations in Oklahoma: 

The definition of "reservation" includes "former reservations" in Oklahoma, In the proposed 
amendments, the definition of "former reservation" has been clarified to include lands within the 
jurisdictional area of an Oklahoma Indian tribe and within the boundaries of the last reservation 
established by treaty, Executive Orders, or Secretarial Orders. This definition is identical to the 
definition provided in IRS Notice 98-45, issued in August 1998, that defines "former reservation in 
Oklahoma" for purposes of Section 188 (j) (6) of the Internal Revenue Code. We believe that by 
defining the term as the IRS has, we will provide greater certainty in establishing these former 
boundaries, and congruity in coordinating the Department's land acquisition program with other 
federal programs. 



Brief Description of Some of the Differences 
Between the Current and Proposed Regulations 



Prop osed Regulations 

• much clearer distinction made between on and off-reservation applications to take land into 
trust, including on on-reservation: 

- fewer information requirements 

- fewer review criteria 

- presumption in favor of tribes 
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and for off-reservation: 

- more information requirements 

- more stringent review criteria 
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community accorded greater 
weight 

• directly addresses "mandatory acceptance of title" (i.e., acquisitions for which Congress has 
removed all discretion as to which land must be taken into trust 

• reservation-less tribes may still benefit from the more streamlined on-reservation provisions 
through the designation of a Secretarily-approved "Tribal Land Acquisition Area" 

• conforms definition of "former reservation in Oklahoma' 1 to that used in recent IRS Notice 98- 
45, thereby providing more certainty as to how the term will be interpreted 

• contiguous parcels of land contiguous to reservation treated as off-reservation 
Current Regulations 

• distinctions between on- and off-reservation exist, but are less clearly differentiated 



• do not contemplate "mandatory acceptance of title" situations 

• no special provision for reservation-less tribes 

• definition of "former reservation in Oklahoma" left somewhat open-ended ("former 
reservations of the tribes as defined by the Secretary") 

contiguous parcels of land contiguous to the reservation treated as on-reservation 
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Contact for More Information 



Kevin Cover, Assistant Secretary for Indian Affairs 202/208-71 63 
Heather Sibbison, Office of the Secretary 202/208-5617 
Terry Virden, BIA Office of Trust Responsibility 202/208-5831 
Laura Daniel-Davis, Office of Congressional Affairs 202/208-4549 
Stephanie Hanna, Office of Communications 202/208-3171 
Jay Spector, Intergovernmental Affairs Office 202/208-5336 
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FOR IMMEDIATE RELEASE: April 8, 1999 



Stephanie Hanna (0) 202/208-6416 
(BIA) Nedra Darling (O) 202/219-4150 



INTERIOR DEPARTMENT TO STREAMLINE POLICIES FOR TAKING LAND 

INTO TRUST FOR INDIANS 

The Department of the Interior is proposing to amend the federal regulations used in determining 
whether to take land into trust on behalf of Indians. The proposed amendments will be published in 
the Federal Register on Monday, April 12. Their publication will open up a 90-day period of 
public comment. 

Historically, tribal ownership of lands set aside as Indian reservations was seriously eroded by the 
federal government's allotment policies in the late 1 9th Century, Recognizing that loss of tribal lands 
had resulted in serious degradation of the social welfare and economic opportunity for Indian people, 
Congress in 1934 authorized the Secretary of the Interior to take land in trust for the benefit of 
Indians. Since that time, however, only approximately eight percent of the lands lost through 
allotment have been re-acquired. The overwhelming majority of applications to take land in trust are 
for lands located within the boundaries of Indian reservations and involve small parcels of land, on 
average about 30 acres. 

Federal regulations governing the process by which the Secretary of the Interior decides whether to 
take land into trust for Indians were first published in 1980 (25 C.F.R. Part 151). The Department 
now proposes to amend the Part 151 regulations to provide tribes and their non-Indian neighbors with 
a clearer understanding of how the Department reviews requests to take land into trust. 

"In restructuring the regulations, we believe that the decision-making process will better reflect the 
present-day needs and concerns of Indian tribes and surrounding non-Indian communities," Secretary 
of the Interior Bruce Babbitt said. 

The proposed revisions underscore clear differences in policy regarding the need to re-acquire land in 
trust on reservations versus trust land off reservation. 

• On reservation: The policy of the Department is to assist tribes in the re-acquisition of land 
within reservation boundaries. To accomplish this, the process by which land may be returned 
to trust status has been streamlined and there is a strong presumption established in favor of the 
applicant. 

• Off reservation: The Department is committed to addressing the impact on non-Indian 
communities affected by proposed acquisitions of off-reservations lands. Jurisdictional, 
economic, zoning and other related concerns must be adequately resolved within an application 
to take off reservation land into trust under the new proposed regulations before the 
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Department considered acting favorably on the request. 

In addition, the proposed regulations clarify how the Department will address a number of more 
specialized issues related to taking land into trust. For example, the proposed amendments to Part 1 5 1 
delineate the procedure by which the Department will process "mandatory acceptances of title," 
Mandatory acceptances of title are trust acquisitions where Congress, by explicit direction in statute, 
requires the Secretary to take lands into trust for Indians through the administrative process. 

Fiiifcdl^, the pioposed regulations address the unique difficulties encountered by tribes 'ihairdo not 
have a reservation. New provisions are included that set out a process using Tribal Land Acquisition 
Areas approved by the Secretary to give tribes without reservations access to same policy benefits 
within the new regulations for on reservation trust acquisitions. 

After the regulations are published, Assistant Secretary for Indian Affairs Kevin Gover plans a series 
of regional meetings with tribes and other outreach opportunities during the public comment period. 
Information on his activities can be obtained through Nedra Darling in the Bureau of Indian Affairs at 
202/219-4150. 

Informational materials on the proposed regulations are available on the Department of the Interior's 
and the Bureau of Indian Affairs' web sites. 

Attachment 

(Information Packet) Proposed Amendments to Regulat i ons Governing Taking Land I nto Trust for 
Indians 
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